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THE BURDEN OF PROOF IN CASES OF NEGLIGENCE. 
Cass v. Boston & Co., 14 Allen, 448. 


Taat the burden of proving every material fact upon which his 
case primarily depends is always upon the plaintiff, is elementary 
law. 

That as to such facts this burden remains upon the plaintiff 
throughout the entire case, and does not shift upon the defendant, 
even upon the establishment of a prima facie case by the plaintiff, 
is capable of equal demonstration. 

That this principle applies also to all actions founded upon neg- 
ligence, and that such negligence must be affirmatively proved, and 
cannot be presumed, or found by the jury to exist, except as a fair 
and reasonable inference from established facts, would seem to be’ 
plain. 

But there are some who hold, or seem to hold, that in such actions, 
and especially in actions against carriers of passengers, or other 
bailees for hire, a different rule obtains, and that the mere proof 
of an accident or injury happening to the plaintiff, or his goods, 
creates a legal presumption of negligence, and shifts the burden to 
the defendant to show affirmatively that he was not in fault. 

Thus, in Laing vy. Colder, 8 Barr, 479, Bell, J., says: “ The 
mere happening of an injurious accident raises, primd facie, a pre- 
sumption of neglect, and throws upon the carrier the onus of show- 
ing it did not exist.” 
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Redfield on Carriers, p. 341, declares that “The fact that injury 
was suffered by any one while upon the company’s trains as a pas- 
senger, is regarded as primd@ facie evidence of their liability.” 
Similar language may be found in Angell on Carriers, p. 569; 
1 Hilliard on Torts, p. 185; Sullivan v. The Philadelphia 5; Read- 
ing Railroad Co., 30 Penn. St. 234, and in many other cases. 

In the late case of Cumins v. Wood, 44 Ill. 416 (1867), the 
court declare that in all cases of bailment for hire, if the bailee 
returns the goods in a damaged state, or not at all, “ the law will 
presume negligence, and the burden is on the bailee to show that 
he used due care.” And in Lichtenhein v. Boston & Providence 
Railroad Co., 11 Cush. 73, Judge Dewey, speaking even of a 
warehouseman, seems to assume that the burden is on him to 
show generally that the loss did not happen through his negli- 
gence, although not obliged to prove the “ exact mode and man- 
ner” in which the loss occurred ; and the judge below so ruled. 

Is such a general proposition supported by reason, analogy, or 
the fair weight of authority? Does mere proof of a loss or injury, 
as a general rule, create a presumption of negligence in the defend- 
ant or make out a primd facie case for the plaintiff? And even if 
so, is the burden of proof as to the existence of negligence thereby 
shifted upon the defendant ? 

We start with the fundamental proposition that in all such cases 
negligence is a material question of fact, and not of law; a sub- 
stantive fact to be alleged and proved. It is no more to be pre- 
sumed than any other essential fact, for it is the very foundation 
and gist of the liability. It is not to be deduced or inferred from 
facts which are equally consistent with its existence or non-exist- 
ence. If there be any legal presumptions on the subject, they 
would seem to be rather against its existence, since every one 
may be presumed, in the absence of evidence, to do his duty and 
not to violate his neighbor’s rights. 


The instances where this question most frequently arises are: - 


Ist. Where the parties stand in no special relation to each other of 
privity or of contract; 2d. Cases of injury to passengers on rail- 
ways and other conveyances; 3d. Cases of loss or injury to pro- 
perty while in the hands of bailees for hire. To examine these in 
their order. 

1. In those cases where a plaintiff seeks to recover for some 
injury to his person or property through the alleged negligence of 
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one who stands in no special relation to him, and owes him no 
special duty, it is so clear that the action is founded upon a pure 
tort, and negligence is so distinctly and entirely the foundation of 
the suit, that it is generally conceded that the burden of proving such 
an indispensable fact is and should be on the plaintiff; and in such 
cases the next step is comparatively easy, viz., that proof of receiy- 
ing an injury at the hands of the defendant does not always, in 
and of itself, make out even a primd facie case; much less shift 
the burden upon the defendant to show that he was not negli- 
ent. 

’ It will not do to say, as some do, that where a party is proved 
to have committed a wrong, he must show good cause or excuse 
for so doing. That begs the very question in dispute. Has he 
committed awrong? He may have inflicted suffering, but whether 
it be a wrong or not depends upon other facts and considerations. 
This proposition is so simple we need but to refer to a few impor- 
tant cases sustaining it. 

Cotton v. Wood, 8 C. B. (x. 8.) 568 (1860), deserves to be con- 
sidered a leading case on this subject. The plaintiff’s wife, as she 
was crossing the road, was run over by the defendant’s omnibus, 
and the only circumstance at all suggestive of negligence on the part 
of the defendant’s servant, the driver, was, that though he saw the 
woman cross in front of his omnibus, he had at the moment looked 
round to speak to the conductor ; and it was held not only that the 
plaintiff must affirmatively prove negligence, but that the jury 
should not be allowed to find negligence upon those facts, and the 
rule was made absolute for a nonsuit. See also Toomey v. Lon- 
don, Brighton, §- South Coast Railway Co., 3 C. B. (XN. s.) 146 
(1857) ; Cornman v. Eastern Counties Railway Co.,4 H. & N. 
781 (1859) ; Pearson v. Plucknett, 20 Law T. (C. P.) 662 (1869) ; 
Hammock v. White, 11 C. B. (x. 8.) 588 (1862), still stronger 
brings out this principle. The defendant’s horse, which he was 
driving in a public place, became restive and ran upon the side- 
walk and killed a person passing by. No other evidence of negli- 
gence was offered, and the plaintiff was nonsuited, which all the 
judges held to be right, Keating, J., saying, “* The plaintiff fails to 
sustain the issue, the affirmative of which is on him.” And Erle, 
C. J., added, “ I do not assent to the doctrine that mere proof of 
the accident throws upon the defendant the burden of showing 
the real cause of the injury.” 
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Cox v. Burbridge, 13 C. B. (N. 8.) 430, in 1863, is very much 
like the above. There the defendant’s horse, being on a public 
way, kicked a young child playing in the road. There was no 
evidence how the horse came to be at large in so public a place, 
whether by the owner’s consent or not; nor that he was accus- 
tomed to kick; nor that the child did any thing to irritate the 
horse. The jury found for the plaintiff, but the court set aside the 
verdict, on the ground that negligence must be clearly proved and 
could not be inferred from the accident. 

Similar instances may be found in Lehman vy. Brooklyn, 29 Barb. 
234 (1859), where a child four years old was found dead in a well 
situated in one of the public streets of the city, which the defend- 
ants were bound to keep safely covered. See also, Deyo v. New 
York Central Railroad Co., 34 N.Y. 9 (1865). And in Herring 
v. Wilmington & Raleigh Railroad Co., 10 Iredell, 402, as early as 
1849, it had been held in North Carolina that the law did not 
imply negligence merely because damage was done; and proof 
merely that the plaintiff’s slave was run over and killed by a pass- 
ing train did not make a case of primd facie negligence. 

So there is no legal presumption of negligence from the fact 
that a fire is set by a passing locomotive; and independent of any 
statutory provisions, proof of the mere fact does not make out a 
prima facie case against the railroad company, and the court may 
properly take the case from the jury, or direct a verdict for the 
defendants. Smith v. Hannibal & St. Joseph Railroad Co., 
37 Misso. 287 (1866), where this subject of negligence, legal 
presumptions, and primé facie proof is elaborately examined. See 
also, Railroad Co. v. Yeiser, 8 Barr, 366 (1848). The decisions 
on this class of cases are numerous and nearly uniform. See 
Terry v. New York Central Railroad Co., 22 Barb. 575; Bachel- 
der v. Heagan, 18 Maine, 32; Lyndsay v. Connecticut § Passump- 
sic River Railroad Co., 27 Vt., 643; Schultz v. Pacific Railroad, 
36 Misso. 13. 


Welfare v. The London & Brighton Railway Co., Law Rep. 4 


Q. B. 693 (1869), furnishes a recent illustration that proof of an 
accident merely is not always sufficient, even primd@ facie. <A pas- 
senger was consulting the time-table of a railway company in their 
station, suspended on the wall under a portico connected there- 
with, when a plank and a roll of zine fell through a hole in the 
roof of the portico and injured him. A man was at work upon 
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the roof. The plaintiff was nonsuited, which all the court held 
to be right, and that there was no case even to go to the jury. 

But what is the true rule in such cases? Are there no in- 
stances in which negligence is sufficiently proved, prima facie at 
least, from the proof of the accident with its attending circum- 
stances? And must the plaintiff always prove negligence by some 
distinct and independent fact, antecedent or subsequent to the 
transaction itself? Certainly not. 

If an act when performed with ordinary care does not ordinarily 
produce damage to another, it would be reasonable to infer that if 
it did cause such damage in a given case, it was not then performed 
with ordinary care. The circumstances attending a particular act - 
may furnish sufficient evidence of its negligent character, or they 
may not; but it is the circumstances surrounding the transaction 
which give it character and color, and not the mere fact of the 
injury or accident. If the cause of the accident is something 
then in the custody and control of the defendant, or for the con- 
struction or management of which he is directly responsible, and 
when properly constructed or managed it does not produce injury, 
a prima facie case may be made out from the circumstance itself. 
Thus, in Byrne v. Boadle, 2 H. & C. 722 (1863), a person was 
passing by a shop on the public street, when a barrel of flour fell 
from a door or window above and knocked him down. This was 
held sufficient primd facie evidence of negligence, since the barrel 
and machinery by which it was being hoisted into the building 
were in the immediate control of the defendant and his servants, 
and they could easily explain the transaction. Bramwell, B., said: 
“No doubt the presumption of negligence is not raised in every 
case of injury from accident, but in some it is. We must judge 
of the facts in a reasonable way.” See also, Higgs v. Maynard, 
12 Jur. (N. s.) 705, in 1866, where a ladder fell out of the 
defendant’s window and injured the plaintiff below. And Briggs 
vy. Oliver, 35 L. J. Ex. 163; 4 H. & C. 403, the same year, is like 
it, in which a packing case belonging to the defendant and leaning 
against his building, where it was being watched by his servant, 
fell and injured a passer by. 

Still later, in 1870, the Queen’s Bench decided that where a per- 
son was rightfully passing along a public highway which was laid 
out under a bridge built by a railway company, and a brick fell 
therefrom and injured him, it was primd facie evidence of negli- 
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gence, sufficient to warrant a verdict, if no explanation was given 
as to the mode of construction of the bridge, or the means taken 
to keep it in repair. Res ipsa loquitur. Kearney v. London, 
Brighton, &§c., Railway Co., Law Rep. 5 Q. B. 511. So, if a man 
riding a horse along the highway strikes him with a spur just as 
he is passing a foot-traveller, and the horse strikes out with his 
hind leg and knocks the man down, it has been held sufficient 
primé facie evidence of negligence to warrant a jury in finding the 
rider wanting in due care. North v. Smith, 10 C. B. (W. 8.) 572 
(1861). 

The rule for which we contend has been seldom better stated 
than in a recent case in the Exchequer Chamber, where the plain- 
tiff was injured by the fall of several bags of sugar from a ware- 
house. “In actions for personal injuries,” say the court, “ caused 
by the alleged negligence of the defendant, the plaintiff must 
adduce reasonable evidence of negligence to warrant the judge in 
leaving the case to the jury. But when the cause of the accident 
is shown to be under the management of the defendant or his ser- 
vants, and the accident is such as in the ordinary course of things 
does not happen, if those who have the management use proper 
care, it affords reasonable evidence for the jury, in the absence of 
any explanation by the defendants, that the accident arose from 
want of proper care.” Scott v. The London Docks Co., 3 H. & CO. 
596 (1865). Substantially the same rule had been declared in 
America twenty years before, in Ellis v. Portsmouth § Roanoke 
Railroad Co., 2 Iredell, 138 (1841). 

Lastly, under this head. But supposing the circumstances 
attending the commission of some particular injury are sufficient 
to amount to primd facie evidence of negligence in the defendant, 
is the burden of proof, as the language of some seems to import, 
thereby shifted upon the defendant, so that it becomes his duty to 
affirmatively and satisfactorily show that he was not negligent? 
By no means. The distinction between the burden of proof and © 
prima@ facie evidence is the same in cases of negligence as in any 
other. The one is a fixed legal principle, the other a mere question 
of the weight of evidence. They differ as much as the words onus 
and pondus differ. The burden of proof (when that term is prop- 
erly understood), as to any fact, never shifts from that party on 
whom it lies at the outset, in order to establish his original claim 
or defence. It belongs to the plaintiff as to all facts on which 
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his case primarily rests, and it remains there until the case is 
finally closed. It belongs to the defendant as to all substantive 
and independent facts not set up merely in denial of, but in con- 
fession and avoidance of, an apparent primary case for the plaintiff ; 
and it never shifts as to those facts upon the plaintiff. This is more 
obvious, perhaps, where there is conflicting evidence on the one 
side and the other as to the existence of negligence. There it 
would seem to admit of little doubt that the burden of producing 
preponderating evidence as to that fact is all along upon the plain- 
tiff, and if at the close of the trial the evidence on that point is 
exactly in equilibrium, the plaintiff fails to sustain his burden; 
and that is what is meant by saying that the burden of proof 
always remains on the plaintiff. And is it not equally’so whether 
the evidence is offered on both sides, or only by the plaintiff? Is 
the general rule that the burden is on him who alleges a fact to 
prove it, a fleeting and changing one, depending upon the question 
whether the plaintiff offers much or little evidence, or the defend- 
ant none at all? Is it not a fixed, abiding principle, and nota 
mere expedient of practice? The weight of evidence may shift, 
but the burden of proof does not, upon the introduction of primé 
facie evidence, any more in cases founded on negligence that in 
others. Zourtellot v. Rosebrook, 11 Met. 460 (1846). 

2. But what is the law where an injury is received on a railway 
or other public conveyance? The high degree of care uniformly 
and properly required of carriers of passengers easily inclines one 
to assume that if a passenger, who is himself free from fault, 
meets with an injury in their hands, it may be presumed to have 
been owing to their carelessness, and that it is their duty to explain 
it. And we find Judge Woodward saying in Sullivan v. The Phila- 
delphia Railroad Co., 30 Penn. St. 234 (1858), that “ when a rail- 
way company hurt a passenger without any fault of his, the law 
raises primd facie a presumption of negligence, and throws on the 
company the onus of showing that it did not exist.” But it is 
believed the same rules apply here as in the class of cases before 
examined, viz., that there is no presumption of law on the subject, 
that some accidents may from their nature and character furnish 
sufficient evidence of negligence, and others not; and that when 
such evidence is offered, the burden of proof as to the exist- 
ence of negligence is not thereby shifted upon the defendant. 
Doubtless in the case of a common carrier of goods, a mere proof 
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of loss, injury, or nondelivery on demand, throws the burden on 
the carrier, and requires him to show he was not in fault ; but that 
is because common carriers of goods are insurers, and positively 
agree by contract, express or implied, to redeliver the goods in as 
good condition as when received, with two well-known exceptions ; 
and therefore the burden is properly held to be on them to prove 
that the loss did not occur through either of the excepted causes. 
See Alden vy. Pearson, 3 Gray, 348 (1855); Shaw v. Gardner, 
12 Gray, 488 (1859); Clark v. Barnwell, 12 How. 280 (1851); 
Steamer Niagara vy. Cordes, 21 How. 7 (1858), and many other 
cases. But even the law of carriers of goods furnishes an apt 
illustration of this general doctrine of burden of proof; for it is 
well-settled law that if the carrier makes a special contract 
exempting himself from liability in- certain cases ; as, for instance, 
that he would not be liable for “ leakage,” and a loss does happen 
from leakage, he may nevertheless be liable, if such leakage was 
owing to his negligence (2 C. B., N. s. 156); but the burden 
of proving such negligence is clearly on the plaintiff, and not on 
the carrier to disprove it. See Czech v. General Steam Nav. Co., 
Law Rep. 3 C. P. 14 (1867). And such has been the law since 
the decision of Harris vy. Packwood, 3 Taunt. 264, in 1810. 

And another analogy may be gathered from the rule that in 
actions against private carriers the burden of proving that the 
goods were lost by the defendant’s negligence is always on the 
plaintiff. Brind v. Dale,8 C.& P.207. In like manner, if goods 
be delivered to A., who is not a carrier, to be delivered by him to 
a carrier, mere proof that the goods were never received at their 
destination is not even primd facie proof of negligence in A. to 
charge him, but the plaintiff must prove that fact affirmatively. 
Gilbert v. Dale,5 Ad. & El. 543. So, if luggage be delivered to a 
passenger carrier to be transported over several connecting lines, 
proof that it was never received does not create a primé facie case 
against the first carrier. Midland Railway Co. v. Bromley, 17 C. 
B. 372. So also innkeepers being, upon the better considered 
authorities,! liable like common carriers for all losses not arising 

1 See6 H. & N. 265; 2H. & C. 14; 6 C.B. (x.s.) 254; 9 Pick. 280; 9 Humph. 746 ; 
1 Calif. 221; 83 N. Y. 163; 26 Id. 70; 81 Me. 478; 8 Blackf. 535; 88 Calif. 557; 
83 N. H. 553; 14 Barb. 193; 4 Blackf. 323. But there are some respectable cases 
which hold an innkeeper not liable in any case if he can clearly prove that he was in 


no way negligent. See 23 Vt. 177; 14 Ill. 129; 17 Id. 802; 9 B. Monroe, 72; 
20 Texas, 798; 10 Ind. 212; 26 Vt. 316. 
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from the act of God, the public enemy, or the plaintiff’s own con- 
duct, it may be that proof of loss casts upon them the duty of 
proving that it did not occur through their negligence. See Story 
on Bailments, § 472. Dawson v. Chamney, 5 Q. B. 164. But for 
obvious reasons this rule does not apply to carriers of passengers, 
or other bailees for hire. 

That a carrier of passengers is liable only for actual negligence, 
which the plaintiff must affirmatively prove, and that he is not 
responsible for accident or misfortune any more than for the act 
of God or the public enemy, is seldom better stated than by Judge 
Holmes in Sawyer v. Hannibal § St. Joseph Railroad Co., 37 Misso. 
240 (1866). So in Mitchell v. Western, &c. Railroad, 30 Geo. 
22, it was held that mere proof that a passenger was run over and 
injured while being transported by a railroad company was not 
sufficient to cast the burden of proof on the company. 

The authorities most generally relied upon as establishing the 
doctrine that negligence should be presumed from the mere hap- 
pening of an accident, and that the onus is on the defendant to 
explain it, will be found upon examination to be confined to cases 
where the injury plainly occurs from apparent defect in the means, 
men, or apparatus, employed by such carrier in the transportation, 
and for whose conduct and condition he is responsible. Christie v. 
Griggs, 2 Camp. 79 (1809), is one of the earliest. It was an 
action against the proprietor of a stage-coach, the axletree of 
which had snapped asunder. And Sir James Mansfield held that 
the plaintiff “had made a primé facie case by proving his going 
on the coach, the accident, and the damage. Where the breaking 
down or overturning of a coach is proved, negligence on the part 
of the owner is implied. He has always the means to rebut this 
presumption if it be unfounded.” Evidently he was speaking only 
of that particular kind of accident, and was not anenyng to lay 
down any general rule as to the burden of proof. 

Ware v. Gay, 11 Pick. 106 (1831), is in its facts very much 
like Christie v. Griggs. The nut to one of the wheels of a stage- 
coach came off while being driven on a plain and level road with- 
out coming in contact with any object. The judge below made no - 
ruling as to the burden of proof, and no point was there made 
apparently as to the sufficiency of the evidence to make out a 
primé facie case ; but on a motion for a new trial on the ground of 
newly discovered evidence to contradict two witnesses who testified 
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below for the plaintiff, the court, in overruling it, said if their tes- 
timony was out of the case, it would stand clearly for the plaintiff, 
for the other evidence made a primd facie case for the plaintiff, 
Putnam, J.,did proceed, however, to observe: ‘* We are of opinion 
that the law would imply negligence from these facts. It would 
result from them that the coach was not properly fitted and pro. 
vided. Then the burden of proof would change, and it would be 
for the defendants to rebut that legal inference.” But see Doyle y, 
Wragg, 1 F. & F. 7 (1857). 

Stokes v. Saltonstall, 13 Peters, 181, in 1839, proceeds entirely 
on the same ground, viz., that proof that a coach was upset and 
the plaintiff injured, was primd facie evidence of carelessness, 
negligence, or want of skill on the part of the driver. And this 
was followed by Judge McLean; in McKinney v. Neil, 1 McLean, 
540 (1840), which goes no further, and is its counterpart. Stock 
ton v. Frey, 4 Gill, 406 (1846), is still another instance of the 
overturning of a stage-coach, where the same rule was applied, 
and upon the same authorities. So is Farish vy. Reigle, 11 Grattan, 
697, in 1854, and Fairchild vy. California Stage Co., 13 Calif. 599, 
in 1859, and Boyce v. California Stage Co., 25 Id. 460, in 1864. 
Carpue v. London § Brighton Railway Co., 5 Q. B. T47 (1844), 
is another similar case in which an injury occurred on a railway 
through some derangement in the position of the rails; and Lord 
Denman told the jury “ they must be satisfied that the accident had 
been brought about by the negligence of the defendants, and that 
it having been shown that the exclusive management, both of the 
machinery and the railway, was in the hands of the defendants, it 
was presumable that the accident arose from their want of care, 
unless they gave some explanation of the cause by which it was 
produced.” And this opinion was expressed only as to that par- 
ticular state of facts ; and was not at all passed upon in the final 
disposition of the case above. And in Scott v. London Dock Co., 
34 L. J. Ex. 18 (1864), Martin, B., observed: “* No one now acts 
on that case.” Skinner v. London, Brighton, &c. Railway Co., 
5 Exch. 786 (1850), 2 Eng. L. & Eq. 360, is a very similar case, and 
founded upon Carpue’s case, holding simply that when two trains, 
owned and managed by the same company come in collision, it is 
prima facie some evidence for the jury of negligence ; and Alder- 
son, B., states the true distinction when he says, “ this is not the 
case of a collision between vehicles belonging to different persons, 
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where no negligence can be inferred against either party in the 
absence of evidence as to which of them is to blame, but here all 
three trains belong to the same company.” And this is the real 
ground on which New Orleans &c., Railroad Co. v. Allbritton, 
88 Miss. 242 (1859), proceeded. Ayles v. The South Eastern 
Railway Co., Law Rep. 3 Exch. 146, in 1868, is similar, holding 
that, in case of a collision of two trains, the ordinary inference is 
that both trains are under the control of the company owning the 
road, although other companies had “ running powers” over the 
same line, and so a primd facie case is made out by the collision. 

Zemp v. The W. & M. Railroad Co., 9 Rich. 84 (1855), not- 
withstanding the general language used by O’Neall, J., is on its facts 
entirely reconcilable with the rule above laid down. The engine, 
tender, and baggage car were thrown off the track by the “ break- 
ing of the cleat at the end of a rail,” and the two passenger cars, 
on one of which the plaintiff was, were forcibly brought together, 
and the plaintiff was injured. The cause of the accident was the 
machinery or apparatus under the defendants’ control. 

Sullivan v. The Philadelphia § Reading Railroad Co.,30 Penn. 
St. 234 (1858), though sometimes cited as in conflict with the view 
we are maintaining, is like the others; for the alleged negligence 
there consisted in not fencing the railroad to keep off cattle, and 
in the fact that the engineer did not stop the train as soon as he 
might, when he saw a cow on the track, by collision with which 
the train was thrown from the rails and the plaintiff injured. 
Here, too, the cause of the accident was wholly in the control and 
management of the carrier, viz., not fencing its own road. 

Dawson v. Manchester, §c. Railway Co., 5 Law Times Rep. 
(N. 8.) 682; 7 Exch. 1037 (Am. ed.), is another such case. The 
injury occurred either by the carriage breaking down or by running 
off the rails, and the Court of Exchequer held that it was “ prima 
facie evidence of negligence for the jury on the part of the com- 
pany.” And Yonge v. Kinney, 28 Geo. 111 (1859), is a similar case, 
where the running off the track was held primé facie evidence 
of negligence in some of the persons connected with the road. 
Galena & Chicago Union Railroad Co. v. Yarwood, 15 Ill. 468 ; 
17 Id. 509, in 1854, notwithstanding the broad marginal note of 
the reporter in the latter volume, goes no farther on its facts than 
the other cases. The accident was caused by running off the 
track, and Judge Scates says: “Proof that the plaintiff was a 
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passenger, the accident (not an accident), and the injury, make a 
prima facie case of negligence.” Louisville § Portland Railroad 
Co. v. Smith, 2 Duvall (Ky.), 556 (1866), is similar ; the upsetting 
of a car on a street railway, which rolled down the embankment, 
and nothing further was proved. McLean v. Burbank, 11 Minn. 
277 (1866), goes no further, as the accident was occasioned by 
the uncoupling of a coach and its precipitation into the river 
while being driven on to a ferry-boat, the driver being in his place 
in charge of the horses, and the passenger inside. In like man- 
ner the explosion of a boiler on a steamboat or locomotive may be 
sufficient evidence of negligence in the carrier to warrant a ver- 
dict against him, unless he explains the cause. ilinois Central 
Railroad Co. v. Phillips, 49 Ill. 234 (1868); Caldwell v. New 
Jersey Steamboat Co., 56 Barb. 426 (1870). And see Wilkie y. 
Bolster, 3 E. D. Smith, 327. 

So in The Great Western Railway Co. vy. Braid § Faweett, 
1 Moore, P. C. 101 (XN. s.), it was also held that where an injury is 
alleged to have arisen “ from the improper construction” of a rail- 
way, the fact of its having given way will amount to primd facie evi- 
dence of its insufficiency, and this evidence may become conclusive 
from the absence of any proof on the part of the company to rebut 
it. So in Burke v. The Manchester, §-c. Railway Co.,18 Weekly Rep. 
694 (1870), a train passed the station on to a landing or platform 
near the river, where two buffers were erected to prevent the train 
from running over. The plaintiff proved that he was a passenger, 
and that the train ran against the buffers and he was injured, but 
no direct evidence was offered to show how the collision occurred. 
Held sufficient primd facie evidence of negligence to go to the jury, 
inasmuch as the persons in charge of the train, and whose duty it was 
to stop it in season, were under the control and direction of the com- 
pany. The duty of proving negligence in a carrier of passengers, 
and the effect of mere proof of the accident towards discharging 


that burden, is well illustrated by the case of Bird v. Great Northern: 


Railway Co.,28 L. J. Ex.3; 4 Exch. 842 (Am. ed.),in 1858. The 
accident happened from the running off of the engine, and though 
there was much evidence on both sides as to negligence, the jury 
found for the defendant. Edwin James moved for a new trial be- 
cause the jury were not told that there was a primd facie case of 
negligence, and that if it was not satisfactorily answered by the 
defendants the verdict should be for the plaintiff, and Carpue’s case 
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was relied upon for the proposition that the occurrence of the 
injury itself is primd facie proof of negligence. Pollock, C. B., 
said, “‘ that depends on the nature of the accident, as, for instance, 
if it arises from a collision of trains on the same line, then it may 
be so. Here it was otherwise. It was for the plaintiffs to prove 
negligence.” See also, Latch v. Rumner Railway Co., 27 Law J. 
Exch. 155; 3 Exch. 930 (Am. ed.) in 1858. 

The true rule seems to have been reached in Curtis v. Rochester 
§ Syracuse Railroad Co., 18 N. Y. 584 (1859), where it was 
held in an elaborate decision on this very point, that no presump- 
tion of negligence on the part of the carrier arises in each and 
every case of an accident on a railway. Even if the occurrence 
of an accident was primd facie proof of carelessness in any person, 
it would not necessarily be carelessness in the company; it might 
be evidence of negligence in the party injured, or in some third 
person ; depending upon the nature of the accident. If the injury 
arose from some defect in the road, vehicle, or other apparatus 
used by the carrier, and over which he had complete control, or in 
the agents employed by him, it might well be that the presumption 
of negligence on their part would be a fair and reasonable infer- 
ence, in the absence of any proof to the contrary ; because it is 
their duty to use the highest degree of care to have. all their 
arrangements safe and in good condition. 

The same distinction had been taken in Holbrook v. Utica & 
Schenectady Railroad Co., 2 Kernan, 236 in 1855, where Rug- 
gles, J., said: “It generally happens, however, in cases of this 
nature, that the same evidence which proves the injury done, proves 
also the defendant’s negligence, or shows circumstances from 
which strong presumptions of negligence arise, and which cast on 
the defendant the burden of disproving it.” Le Barron v. East 
Boston Ferry Co., 11 Allen, 312 (1865), furnishes one of the best 
illustrations of this doctrine. It was an action against a ferry 
company, as carriers, for an injury received by a passenger in 
passing from the boat to the wharf, through the alleged negligence 
of the company in not providing a suitable drop over which to 
pass, and it was distinctly held that proof of due care on the 
plaintiff’s part, and of the injury, would not raise a presumption 
of law that the defendants were negligent, nor change the burden 
of proof, which always rests upon the plaintiff in such cases to 
prove negligence ; but that the facts attending the injury might be 
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taken into consideration by the jury, and allowed such weight as 
they might think reasonable. The opinion of Colt, J., in this 
case, is able and discriminating, and well deserves the attention 
of the reader. 

Brehm v. Great Western Railway Co., 34 Barb. 256 (1861), 
was similar, and recognizes the same distinction that the presump- 
tion would or would not arise, according to the nature of the acci- 
dent. There an embankment had been swept away, and the train 
plunged down a gulf. So in Edgerton vy. New York § Harlem 
Railroad Co., 35 Barb. 193 (1860). In Daniel v. Metropolitan 
Railway Co., Law Rep. 3 C. P. 222 (1868), Willes, J., said: “I 
agree entirely that it is not enough for the plaintiff to show that 
there has been an accident on the defendants’ line, and thence to 
argue that therefore the company are liable even primd facie. ‘It is 
necessary for the plaintiff to establish, by evidence, circumstances 
from which it may fairly be inferred that there is reasonable proba- 
bility that the accident resulted from the want of some precaution, 
which the defendants might and ought to have resorted to; and 
I go further, and say that the plaintiff should also show, with 
reasonable certainty, what particular precaution should have been 
taken.” The Supreme Court of Pennsylvania, in their later cases, 
seem to limit the force and effect of a mere accident to cases 
“ where the injury is caused by a defect in the road, cars, or ma- 
chinery, or by want of diligence or care in those employed, or by 
some other thing which the company can and ought to control as 
a part of its duty to carry the passenger safely.”” See Meier v. 
The Pennsylvania Railroad Co., Albany Law Journal, Aug. 1870, 
p- 158. 

3. Is there any different rule as to ordinary bailees for hire? Is 
the onus on them to prove that a loss or injury to property while 
in their hands was not owing to any fault of theirs, or is it upon 
the plaintiff? Does proof of the bailment, and of the loss or 
mere nondelivery of the property on demand, shift the burden 
upon them to prove they were not negligent? Goods delivered to 
a warehouseman are burned in the night-time with the warehouse 
itself. The cause of the fire no one knows. Must the bailee 
prove affirmatively that it was not caused by the neglect of him- 
self or his servants? An agistor of cattle receives animals to 
pasture, which he sends to a distant lot where there is abundant 
feed and water. When he goes for them at the end of several 
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months, some are dead or missing, no one knows whither. If 
the bailor in an action against the bailee for negligence proves 
this, and nothing more, without any other circumstances indicat- 
ing want of care, is he entitled to a verdict? Goods landed on 
a wharf, when called for by the consignee are not there, and there 
is nothing to indicate what has become of them. Must the wharf- 
inger take the affirmative, and establish by a preponderance of 
evidence that he was not in fault? Why should any different rule 
apply in these cases than in those before alluded to? Is not negli- 
gence the foundation and the sole foundation of the liability here 
as well as there? Do not the same presumptions arise in favor of 
such bailees as of others? No doubt a demand, and an unjustifia- 
ble refusal to redeliver, when the bailee has the property, is 
sufficient evidence of a conversion to make him liable. Beardslee 
y. Richardson, 11 Wend. 25 (1833), and many other cases. But 
a refusal to deliver implies not only a power, but an unwillingness 
or determination not to comply with the request. That is very 
different from a willingness but a want of power to redeliver. 
An inability to comply with a demand, and therefore declining to 
do so, is no evidence of a conversion. Ross v. Johnson, 5 Burr. 
2825 (1772) ; Buck v. Ashley, 37 Vt. 475 (1865) ; Hill v. Covell, 
1 Comst. 522 (1848); Hallenbake v. Fish, 8 Wend. 547 (1832). 

Perhaps also a mere failure to give any account of the property, 
when called upon by the bailor, may in some cases make the bailee 
liable ; but that is on the ground that such evidence in such cases 
may be equivalent to a refusal, and may furnish primd facie evi- 
dence of a conversion ; but even such evidence does not shift the 
burden of proof: it merely fulfils and discharges it. 

But how stand the adjudged cases in this class of bailments? 
In Schmidt v. Blood, 9 Wend. 271, as early as 1832, it was 
declared to be ‘ well settled that a warechouseman or depositary 
of goods for hire is responsible only for ordinary care, and the 
onus of showing negligence seems to be on the plaintiff, unless 
there is a total fault in delivering or accounting for the goods.” 
This subject was much examined in Tobin v. Murison, 9 Jur. 907, 
in 1845, before the Privy Council, where a quantity of sugar in 
the hands of a warehouseman was destroyed by a flood, and it was 
held that negligence is the ground and gist of the action, a ques- - 
tion of fact for the jury, and should not be inferred unless the 
facts could not be otherwise explained. See 5 Moore, P. C. 110. 
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Cooper v. Barton, 3 Camp. 5, note, in 1810, is in point. It wag 
an action for not taking proper care of a horse hired of the plain- 
tiff, who proved the hiring, that the horse was returned with his 
knees broken in consequence of a fall while used by the defendant, 
and that the horse had been often let out to hire, and had never 
fallen down. Park, for the plaintiff, contended that this was a 
sufficient case to go to the jury, although he had given no evidence 
of negligence, because as he had shown the horse was not in the 
habit of falling, it must be presumed that the fall was occasioned 
by negligence, and it was for the defendant to prove the contrary 
if he could. But Le Blanc, J., said: “The plaintiff must give 
some evidence of negligence, and as he has given none he must he 
nonsuited.” Runyan v. Caldwell, T Humph. 134, in 1846, is 
anviher express authority that where a hired slave dies or runs 
away, the fact of such death or escape does not establish a primé 
facie case against the bailee, but that the bailor must go further 
and show positive negligence in the bailee; and that the rule is 
the same when the slave escapes as when he dies, and the contrary 
ruling below was reversed and the verdict set aside upon this point 
alone. Browne v. Johnson, 29 Texas, 40 (1867), is exactly similar. 
The case of Hurvey v. Epes, 12 Gratt. 153 (1855), sometimes 
cited as contra, was decided on the ground that the slaves died 
while employed in a different county from that for which they had 
been hired, and so the loss happened “ while the defendant’s sup- 
posed wrongful act was in operation, and might have been occa- 
sioned by that act;” and Ford v. Simmons, 13 Louis. Ann. 397 
(1858), was governed by the civil code, which casts the burden of 
proof on the bailee in such cases. Foote v. Storrs, 2 Barb. 326 
(1848), is a direct adjudication that the burden of proof is on the 
bailor to show that a wharfinger has been guilty of negligence, and 
Platt v. Hillard, 7 Cow. 497, so often cited to the contrary, was 
expressly disapproved; and it had been before declared to be 


“‘contrary to the current of authorities” in Clark v. Spence, 10° 


Watts, 335 (1840), where it was said, “‘ when a loss is proved, or 
goods are injured, the law will not intend negligence. The bailee 
is presumed to have acted according to his trust until the contrary 
is shown.” In Harrington v. Snyder, 3 Barb. 380 (1848), it was 
also held that when the hirer of a horse returns him in an injured 
condition, the burden is on the bailor in an action against the bailee 
for negligence to show it affirmatively, and that it is not enough to 
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show merely that the horse was disabled ; although it was admitted 
that the Civil and Scotch law was otherwise. See also, Newton v. 
Pope, 1 Cow. 109 (1823). 

Cross v. Brown, 41 N. H. 283 (1860), furnishes a recent illus- 
tration of this principle. An officer delivered two horses, which 
he had attached, into the hands of the defendant, as receiptor, 
who thereby became a depositary. Upon a demand for the horses, 
he declined to deliver them, saying they were dead, which was the 
fact. The judge below ruled that this would not avail him unless 
he proved that he was not the cause of their death, and the plain- 
tiff had a verdict, which was set aside by the Supreme Court on 
this very point, viz., that in the absence of evidence to the con- 
trary, the presumption was that the receiptor was not guilty of 
negligence or of any act which caused their death, and that the 
burden was on the plaintiff to prove it. 

Are there any adjudged cases which seem to support the oppo- 
site view ? 

Logan v. Mathews, 6 Penn. St. 417 (1847), sometimes cited 
on that side, is not in conflict with the rule above advanced. The 
hirer of a horse which had been injured in his hands by backing 
over a bridge, brought it back, with the buggy also broken, and 
said he had broken it and “ would pay for the repair.’ The 
defendant claimed that the plaintiff was bound to show negligence, 
and “ alleged” that the court did not so rule ; but the court above, 
in giving judgment, say, “‘ The point seems to have been substanti- 
ally answered by the observation of the court to the jury, and in 
such a manner that they could hardly have failed to understand 
the court as instructing them that it was necessary for the plaintiff 
to prove that the buggy was broken in consequence of the negli- 
gence of the defendant; and the charge declares that, “* When the 
bailee returns the property in a damaged condition, and fails to 
give any account of the matter, the law will authorize a presump- 
tion of negligence on his part. But when he gives an account, 
although it may be a general one, of the cause, and shows the 
occasion of the injury, it then devolves on the plaintiff to prove 
negligence, unskilfulness, or misconduct.” The court say that 
the case contains an ingredient not contained in some other cases, 
viz., a ‘refusal to give any account of the accident.” Bush v. 
Miller, 13 Barb. 482 (1852), is quite similar. There the defend- 


ant, a warehouseman, gave no account of the loss, but merely said 
VOL. Vv. 16 
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he knew nothing about it, but would look and see if he could find 
any memorandum of it. The article lost was a carpet delivered 
to his agent; and Allen, J., says, p. 489: “ The question is on 
whom the onus lies, in this case, or whether the plaintiff, having 
shown the delivery of the carpet to the clerk of the defendant, 
with a total failure on his part to account for it, is entitled to 
recover without giving further proof of negligence in the first 
instance.” The court held the defendant liable; but mainly on 
the ground that “he did not intimate that it was lost or that any 
thing had happened to discharge his obligation as bailee, but 
simply that he could find no receipt, and give no account of it. 
This amounted to a denial of the bailment, and a refusal to deliver 
the property.” These cases only recognize the distinction before 
noted. 

Brown v. Waterman, 10 Cush. 117 (1852), is sometimes cited 
as deciding that the burden is on a bailee for hire, from whom pro- 
perty has been stolen, to show that he used due and reasonable 
care of the property, and the reporter’s note so states the decision; 
but the case itself was not decided on that ground, but simply on 
the point that if trover was not the proper form of action, yet, as 
that objection was not made below, it could not first be made 
above ; and the verdict for the plaintiff was affirmed. It is true 
the judge below held that the burden was on the defendant, but the 
defendant’s counsel did not raise or argue this question before the 
full court, and it is evident that their attention was not directly 
called to the question of burden of proof on either side. In Lich- 
tenhein v. Boston § Providence Railroad, 11 Cush. 70 (1853), the 
marginal note seems to indicate that the court held that if a ware- 
houseman fails to deliver property on demand, the burden is on 
him to show that the loss occurred without any negligence or want 
of ordinary care on his part, and such was the ruling of the court 
below; but this ruling was not excepted to by the defendants ; the 
verdict below was for them, and they had no occasion to except. 
The exception taken was by the plaintiff, not, of course, to the . 
foregoing ruling in his favor, but to the farther ruling that the 
defendants were ‘ not bound to show the precise manner in which 
the loss occurred.” And this was sustained above. And all that 
the decision on this point necessarily settles is, that if a warehouse- 
man is bound to account for the loss of goods delivered to him, he 
is not obliged to show the precise mode and manner in which the 
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loss occurred. As was discriminatingly said by Bigelow, C. J., in 
Cass v. The Lowell § Boston Railroad, 14 Allen, 448, the ques- 
tion of the burden of proof upon the general point was not raised, 
argued, or decided in this case. One of the most important cases 
on this point is the recent one of Lamb v. Western Railroad Co., 
T Allen, 98 (1863). It was there held that in an action against 
warehousemen for goods lost or stolen from their warehouse, the 
burden is upon the plaintiff to prove some neglect or omission of 
duty by the defendants ; and it is not sufficient to prove that their 
warehouse was broken open and the goods of the plaintiff stolen ; 
for this might have occurred when the defendants were in the 
exercise of the most careful vigilance and oversight. “It was 
necessary,” say the court, “for the plaintiff to go further, and 
offer some affirmative and substantive evidence of carelessness 
on the part of the defendants.” This was the only point involved 
in the case. The judge below ruled that the action could not 
be maintained without more positive evidence of negligence, and 
without even leaving it to the jury to find negligence from the 
fact of loss, directed a verdict for the defendants. This ruling 
was unanimously affirmed by the full court, and the case itself is 
an express authority that a jury cannot be allowed to find a verdict 
for the plaintiff upon such a state of evidence ; going even farther 
than to say merely that the burden of proof is on the plaintiff in 
such cases. 

Are we not justified, upon this review of the authorities, in con- 
cluding that in all actions on the case for negligence, either against 
bailees for hire, or others, the burden of proving the fact of negli- 
gence is always on the plaintiff; that the fact of an injury or acci- 
dent is not in and of itself always primé@ facie proof of such 
negligence ; and that even when primé facie evidence is offered, 
the burden of proof, in the accurate sense of the phrase, is not 
thereby shifted upon the defendant ? 

But suppose the plaintiff does not bring his action on the case, 
but on the implied contract of a bailee to return the property 
bailed, does any different rule obtain? Is not negligence equally 
the ground of liability in both cases? Is there any absolute and 
unqualified contract of an ordinary bailee for hire to redeliver the 
property at all events? Is his contract any thing more than to use 
due care to keep safely, and if, by using due care, he can keep 
safely, then to redeliver upon request or termination of the bail- 
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ment? The difference between the contract of a bailee to rede- 
liver the goods bailed, and the absolute obligation of a vendor of 
chattels to deliver them to the vendee at the time and place stipu- 
lated in the contract, is too obvious to need elucidation. Of course, 
if a bailee has made an absolute, express, written contract to rede- 
liver at all events, without any conditions or limitations therein, such 
may become his duty; but the question is, in the absence of any 
special contract, what is the precise obligation implied by law from 
the relation of bailor and bailee ? A warehouseman, having property 
in his custody is unable to account for its loss or absence, and no evi- 
dence exists on either side to show a want of due care. If sued in 
an action on the case, tortwise, therefore, he is not responsible, and 
never can be made so. Can the bailor, merely by bringing his 
action contractwise, render him liable, when he would not other- 
wise be? If so, he has a formidable power. The distinction 
between the two actions becomes no longer a difference in form, 
but a radical difference in the very foundation thereof. In the one 
he can recover only upon proving three facts; in the other he 
need prove but two. A depositary receives a live animal to keep 
for hire. The animal sustains some injury in his hands, but is 
nevertheless returned in its damaged condition. The bailor brings 
an action for the damage for not “keeping safely.” Is there any 
doubt that here the burden is on the plaintiff to prove negligence? 
But if the animal dies from his injuries, so that the bailee cannot 
redeliver, and the owner sues in contract alleging an agreement to 
return and an entire omission or refusal to do so, is the burden 
any less on him than before? Can he change the burden of proof, 
and so gain or lose his case by adroitly averring that he demanded 
the property and the bailee refused to deliver it, instead of charg- 
ing him with neglect in not keeping the property? Or suppose in 
the first case of a mere injury to the property, if the plaintiff 
instead of declaring in tort “ that the defendant neglected to keep 
safely,” should allege in contract that he “ neglected to return the - 
property in like good order and condition, as he had agreed to do,” 
can he thereby rid himself of a burden which properly belonged 
to him in the first form of declaring? Or suppose the plaintiff 
has two counts in one action, one in contract, and the other in 
tort, shall he prevail on the one without any proof of negligence, 
when he could not on the other? Or again, suppose he commences 
only with a count in tort, but after all his evidence is in, finding 
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he cannot prevail for want of proof of negligence, shall he amend 
by adding a count in contract, and then take a verdict upon the 
same state of facts as before? In short, are not the two actions 
one and the same thing, for one and the same cause, and requiring 
the same essential elements ? 

What is the law in this respect as to common carriers? Is not 
their liability the same, and determined by the same rules, whether 
sued in assumpsit or on the case? We lay out of consideration 
the action of trover, for that proceeds entirely upon the ground of 
a misfeasance, either that the carrier has destroyed the goods, put 
them to his own use, delivered them to the wrong party, or in 
some way positively misappropriated them ; and the decisions under 
that form of action can give us no light on this question; but we 
allude to cases where the foundation of the liability is a neglect to 
do what he ought to do, and not in doing what he ought not to do. 
And in these cases is not his obligation one and the same in 
assumpsit and in case ? 

Indeed, as is well known, tort was the only form of declaring 
against carriers for more than four hundred years, and it was not 
until about the time of Dale v. Hail, 1 Wils. 281, in 1750, that 
assumpsit was used. Perhaps that form was suggested by the 
custom which had then sprung up among carriers of giving public 
notices that they would carry on such and such terms, and no 
other, and so a kind of contract arose; but, however that may be, 
it seems to be abundantly settled that mere contract is not the 
foundation of the common-law liability of common carriers; but 
that, on the other hand, it is founded on the custom of the realm, 
or, in other words, the law of the land; that the plaintiff is never 
obliged to prove any contract, and that although he may insert 


‘words of promise and agreement in his declaration, the founda- 


tion of liability is still tort and not contract. See Tattan v. Great 
Western Railway Co., 2 El. & El. 844; Orange Bank vy. Brown, 
3 Wend. 158; Bretherton v. Wood, 3 Br. & Bing. 54; Govett v. 
Radnidge, 3 East, 62; Pozzi v. Shipton, 8 Ad. & El. 963; Ansell 
v. Waterhouse, 6 M. & S. 385; Marshall v. York § Berwick Rail- 
way Co., 11 C. B. 655. The main difference between the two 
forms of declaring was that if the plaintiff sued in contract he 
must join all the defendants at the peril of a plea in abatement; 
while in tort he might sue the whole or part of the carriers, as the 
liability would be separate as well as joint ; but none of the author- 
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ities, which have come under our observation, intimate any differ. 
ence in the liability or the requisites essential to maintain it. It 
is familiar law that if a particular cause of action is substantially 
one of contract, although tort may also lie, the plaintiff cannot by 
declaring in tort, deprive the defendant of a substantial defence 
he would have under a declaration in contract. It is on this 
ground that if a plaintiff sue an infant in tort, for injury to a 
horse bailed to him, he cannot thereby deprive the defendant of 
the defence of infancy, which he could have relied upon, had the 
action been in contract. Jennings v. Rundall, 8 Term, 335 ; Green 
v. Greenbank, 2 Marsh. 485. 

Is it not so also in actions against warehousemen or other bailees 
for hire? We should have had little doubt of it, except for the 
recent decision of Cass v. The Boston & Lowell Railroad Co., 14 
Allen, 448 (1867), in which the majority of the Supreme Court of 
Massachusetts held that in an action of contract against a ware- 
houseman, in which it is alleged that he received the goods, agreed 
to redeliver them, but neglected and refused so to do on demand, 
if the goods are shown to be lost, the burden of proof is on him to 
prove that they were lost without his fault. 

Chief Justice Bigelow, however, dissented in an able judgment, 
maintaining that the action was substantially a tort and founded 
upon negligence, that the burden of proving negligence was on 
the plaintiff, and that although a demand and refusal, unexplained, 
might make a primd facie case against a warehouseman as well as 
other bailees, still it would not shift the burden of proof, using 
that term in the sense which the courts in Massachusetts have 
heretofore attached to it. 
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In the trial of causes it frequently happens that the subject-matter 
of inquiry is such, that men in general have not sufficient knowl- 
edge of it to enable them to draw correct and intelligent conclu- 
sions thereon. In cases of this character it is the custom to call 
such persons as, from their special training and experience, may be 
deemed competent to instruct the court and jury in regard to those 
matters requisite to a just determination of the questions in issue. 
Under the forms of the common law such persons can appear 
only in the character of witnesses. Accordingly, the information 
thus furnished the courts is called skilled testimony or scientific 
evidence, and the persons furnishing it, skilled witnesses, or in 
more modern times, experts. It is obvious that the testimony ren- 
dered by persons of this description must differ in many respects 
from that of ordinary witnesses, owing to the essentially different 
character of the matters in respect of which the two classes of 
witnesses are called upon to testify. In the case of ordinary wit- 
nesses, it is a general rule of evidence that they may state only 
such facts as are within their own personal knowledge. To draw 
from those facts the deductions and conclusions necessary for the 
determination of the cause is the peculiar function of the jury. 
But in questions involving matters of abstruse learning and tech-. 
nical skill, ordinary men not only do not know the general laws 
obtaining in the special sphere of knowledge in question, but even 
when those laws are abstractly stated, such persons are generally 
unable to comprehend them with sufficient clearness to be able to 
apply them intelligently to the case in issue. Hence arises the 
exception in the law of evidence, that skilled witnesses may state 
not only the general facts of the science, art, or trade, of which 
they profess to be masters, but are also allowed to give their opinions 
in evidence. Nothing would seem simpler or more in accordance 
with common sense than this rule. In all the affairs of life we are 
accustomed to ask information on special subjects of those who 


1 This article wiil be interesting to the Profession as having taken the first prize at 
the Harvard Law School (May 1, 1870). ; 
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have had peculiar means of informing themselves therein. And 
while human knowledge remains partial and limited, it is inevitable 
that such should continue to be the case. Cuilibet in sud arte 
perito credendum est. This maxim which Lord Coke uses in illus- 
tration of the fundamental distinction between the functions of 
the judge and those of the jury (Co. Litt. p. 125 n. ¢.), would 
seem natural and reasonable enough to be capable of direct and 
easy application; but as in case of the first of Lord Bacon’s 
maxims, experience has shown it to be one of the most difficult 
of application, and capable in the uses that may be made of it of 
producing the most deplorable confusion and conflict in that de- 
partment of the law in which it is sought to be applied. Not only 
is this the case, but a study of the adjudications and discussions 
upon this subject reveals an unmistakable tendency on the part of 
eminent judges and jurists to attach less and less importance to 
testimony of this nature. Especially is this true where the inquiry 
relates to matters which from their nature lie almost exclusively 
in opinion, as, for instance, to take two very dissimilar examples, 
handwriting and insanity. This disposition has arisen from the 
surprising facility with which scientific gentlemen will swear to the 
most opposite opinions upon matters falling within their domain. 
Judges of experience have found this to be the almost invariable 
result, even when the science involved happens to be one of those 
denominated exact. Thus, in the various questions arising in cases 
of patents, it would seem that the laws obtaining in the different 
sciences involved, as well as their application and the results 
thereof, were sufficiently well settled to admit of little dispute. 
Yet we apprehend nothing would be more surprising, not to say 
refreshing, to the student of such cases, than to find one in which 
the testimony of the experts was uniform and satisfactory. 

The assistance of such persons in the administration of justice is 
nevertheless as imperative as ever, since it is simply impossible for 


ordinary men to decide upon questions of abstruse and recondite . 


learning or of technical skill without the aid of experts. It would 
seem, therefore, that the little esteem in which such evidence has 
come to be held is due rather to the method in which it is obtained, 
than to the nature of the evidence itself. Some change must then 
be necessary in the law in order that the benefit of the special and 
superior learning and skill of individuals may be best secured to 
the administration of justice. The necessity for some change, as 
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well as the nature of it, can be in no way more forcibly demon- 
strated than by a review of the adjudications upon some of the 
doubtful points under this branch of the law of evidence as it at 
present exists. 

The wonderful advance in every department of science which 
has been made in modern times has given increased importance 
and prominence to this species of evidence, but the general prin- 
ciples upon which the opinions of scientific witnesses are admitted 
in evidence were stated in an early case by Lord Mansfield 
(Folkes v. Chadd, 3 Dougl.157) In that case Mr. Smeaton, an 
engineer, was called to testify as to whether in his opinion a cer- 
tain embankment complained of, contributed in any sensible de- 
gree to the destruction of Wells Harbor. His testimony was 
objected to on the ground that it was mere opinion and therefore 
not evidence. But Lord Mansfield thought that it was legitimate 
evidence: “ The question is, to what has this decay been owing ? 
The defendant says to the bank. Why? Because it prevents the 
back-water. That is matter of opinion. The whole case is a 
question of opinion from the facts agreed upon. Nobody can 
swear that it was the cause ; nobody thought that it would pro- 
duce this mischief when the bank was erected. . . . It is mat- 
ter of judgment what has hurt the harbor. ... Mr. Smeaton 
is called. A confusion now arises from a misapplication of 
terms. It is objected that Mr. Smeaton is going to speak, not 
as to facts, but as to opinion. That opinion, however, is deduced 
from facts which are not disputed. The situation of banks, the 
course of tides and winds, and the shifting of sands. ... Mr. 
Smeaton understands the construction of harbors, the causes of 
their destruction and how remedied. In matters of science no 
other witnesses can be called. An instance frequently occurs in 
actions for unskilfully navigating ships. The question then de- 
pends upon the evidence of those who understand such things ; 
and when such questions come before me, I always send for some 
of the brethren of the Trinity House. 1 cannot believe that when 
the question is whether the defect arises from a natural or an arti- 
ficial cause, the opinions of men of science are not to be received. 
Handwriting is proved every day by opinion. . . . I have myself 
received the opinion of Mr. Smeaton respecting mills as a matter of 
opinion. The cause of the decay of the harbor is also matter of 
science, and still more so whether the removal of the bank can be 
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beneficial. Of this such men as Mr. Smeaton alone can judge. 
Therefore we are of opinion that his judgment, formed on facts, 
was very proper evidence.” We have cited this opinion of Lord 
Mansfield at length, not only because it is generally made the text 
of all discussions upon the topic of expert testimony, but also be- 
cause in this case the distinction between matter of fact and matter 
of opinion in the testimony of scientific men was for the first time 
attempted to be drawn. As Lord Mansfield says, it had been the 
constant custom of the courts, before the time of Folkes v. Chadd, 
to receive instruction from skilled witnesses; and whether such 
witnesses gave their testimony in the form of general scientific 
facts, or merely as opinions which the jury were to receive as facts, 
no objection was ever made to its reception. Thus in a very early 
and curious case, tried two hundred years before Lord Mansfield’s 
time, where the meaning of the Latin word licet was material to 
the proper solution of the cause, Saunders, Justice, said, “ And 
first I grant that if matters arise in our law which concern other 
sciences or faculties, we commonly apply for the aid of that science 
or faculty, which it concerns. Which is an honorable and com- 
mendable thing in our law. For thereby it appears that we don’t 
despise all other sciences but our own, but we approve of them 
and encourage them, as things worthy of commendation.” And 
thereupon the judge cited from the Year Books a case where, in a 
question involving a knowledge of the civil law, the judges were 
“well content to hear Hu/s, who was a bachelor of both laws, 
argue and discourse upon logic and the difference between compul- 
sione precisé et causativd [the case was about a matter of divorce}, 
as men that were not above being instructed and made wiser by 
him; ” and another case where in an appeal of mayhem, “ the judges 
of our law have been used to be informed by surgeons whether it 
be maihem or not, because their knowledge and skill can best 
discern it.” (Case of Buckle v. Rice Thomas, Plowden’s Com. 


p. 125.) So in a case in 1718, where a will was “writ blindly © 


and hardly legible,” it was referred to a master, and “he to be 
assisted by such as were skilled in the art of writing.” (Masters 
yv. Masters, 1 P. Wms. 420.) So in 1743, in an insurance case, 
“ several brokers were examined, and proved that the insured ought 
to have disclosed the letter.” (Seaman v. Fonereau, 2 Strange, 
1183.) And in the leading case of Carter v. Boehm, decided in 
1766, Lord Mansfield indicated that he had definite ideas as to 
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the scope of this kind of evidence, by rejecting the opinion of a 
broker as to the duty of the assured in a matter of insurance. (8 
Burr. 1905, s. c. 1 Smith’s L. C. 490.) But although these 
cases show that the courts were in the habit of receiving instruc- 
tion from persons of special learning and experience competent to 
aid them, yet it was not until Lord Mansfield attempted, in Folkes 
y. Chadd, to formulate the doctrine relating thereto, that the con- 
troversies and discussions as to the character and proper limits of 
such testimony may be said to have had their origin. 
The doubtful points arising under this rule of evidence may be 

substantially comprehended under these three propositions: 1. It 
being conceded that skilled witnesses can give their peculiar testi- 
mony only upon matters not within the knowledge of men in 
general, what knowledge is, and what is not sufficiently special to 
entitle witnesses professing it, to give their opinions in evidence ? 
2. It being conceded that only experts or persons possessing pecu- 
liar skill and experience are in general entitled to give their 
opinions in evidence, who are then to be deemed experts in any 
particular department? 3. It being borne in mind that experts are 
only witnesses, and that they are entitled to give opinions only 
upon the special point, as to which they are called to enlighten the 
court and jury; and that it is still the function of the jury to 
draw the final conclusions upon all the merits of the case, what 
shall be the form of questions submitted to the experts, so that the 
answer given may not encroach upon the province of the jury? 
In Carter v. Boehm, already alluded to, Lord Mansfield attempted 
to set a limit to this kind of evidence in one direction. The ques- 
tion in dispute was whether the opinion of an insurance broker 
was admissible in relation to the materiality of certain representa- 
tions and concealments on the part of the party insured; and the 
series of cases which have arisen, involving that point, may serve 
pretty well to illustrate the prevailing conflict and confusion exist- 
ing in regard to what is a proper occasion for the employment of 
experts. In the case last mentioned the opinion of the broker was 
received. But Lord Mansfield disposed of it as follows: ‘ Great 
stress was laid upon the opinion of the broker. But we all think 
the jury ought not to pay the least regard to it. It is mere opinion, 
which is not evidence. It is opinion after an event. It is opinion 
without the least foundation from any previous precedent or usage. 
It is opinion which, if rightly formed, could only be drawn from the 
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same premises from which the court and jury were to determine 
the cause; and therefore it is improper and irrelevant in the 
mouth of a witness.” This was in 1766. We have seen that in a 
very early case such evidence was admitted, apparently without 
cavil. (Seaman v. Fonereau, supra). In 1791, Lord Kenyon 
received underwriters to say what was generally understood among 
insurers by the phrase “in the month of October,” and to give 
their opinion as to the effect of a deviation from what was the gen- 
eral understanding of that phrase on the risk taken ( Chaurand 
v. Angerstein, Peake N. P. C. 61). He said: “The evidence 
of underwriters is good evidence on this subject. In questions on 
the arts and sciences, the evidence of persons versed in those arts 
is daily admitted. Foreign laws are also subject of evidence ; and 
yet all these are only opinion of witnesses.” In 1804, this evidence 
was admitted without objection in a case tried before Lord Ellen- 
borough (Haywood v. Rodgers, 4 East, 590). The material fact 
was that the ship had been “ surveyed in Trinidad.”” Two under- 
writers testified that such a fact was material and should have been 
communicated. The next year we find still another case where 
this evidence was received without comment by Sir James Mans- 
field ( Littledale v. Dixon,1 Bos. & Pul. N. R.,151). In 1806, such 
evidence was received in this country by Mr. Justice Washington 
(Moses v. Delaware Ins. Co., 1 Wash. ©. C. 885). The question 
was as to the materiality of a certain letter not communicated, and 
a president of an insurance company was asked if the insurance 
in question could have been effected at his office after receiving 
such a letter. Again, in the same court, three years afterwards, 
similar evidence was received (Marshall v. Union Ins. Co., 2 
Wash. C. C. 357). In that case three presidents of insurance 
companies were examined, and gave it as their opinion that the 
letters in controversy were material. Two of them said the dis- 
closure would have increased the premium. The third said that it 


would have led him to inquire into the fairness of the transaction. © 


In charging the jury, the judge observed : “ It is not every conjecture 
or opinion as to the materiality of the circumstance concealed, 
which ought to have weight with the jury. In this case the 
opinions of the witnesses ought to be respected. Still they are 
but opinions, which are not obligatory upon the jury.” In this 
case, it will be observed, the witnesses were allowed to state, in 
their answers, what would have been the effect of the letter in 
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question upon themselves personally. And of a similar character 
it will be remembered, was the evidence adduced in Moses v. Del- 
aware Ins. Co., supra. But in the very next reported case upon 
this subject, decided in England in 1817, the admission of such 
evidence was put upon an entirely different ground. (Berthon v. 
Loughman, 2 Stark. 258.) There, a certain letter, which had 
been withheld, and which it was contended should have been com- 
municated, was put into the hands of a witness conversant with 
the subject of insurance, and he was asked whether the knowledge 
of the facts therein contained would have made a difference as to 
the terms of insurance. Holroyd, J., said: ‘‘ Whether particular 
facts if disclosed to an underwriter would, in the opinion of the 
witness as a matter of judgment, make a difference as to the 
amount of the premium, is, 1 think, admissible. . . . The question 
is not what the private opinion of the individual may be as to the 
probable course of his conduct ina particular case, but what in his 
judgment the general opinion would be amongst those conversant 
with such matters.” But in the same year a case was tried at Nisi 
Prius in England, in which Sir Vicary Gibbs, following the case of 
Carter v. Boehm, rejected such evidence altogether. (Durrell v. 
Bederly, Holt’s N. P. C. 283.) The action was on a policy of in- 
surance of the ship Hazard, a privateer. It was in evidence that 
some French frigates were rumored to be about the coast, but in 
the letters ordering the insurance, these rumors were not alluded 
to. Best, Serjeant, proposed to call some underwriters to prove 
that if the rumors stated had been communicated to them they 
would not have engaged in the risk. He was permitted to examine 
the fact thus, although the evidence was objected to, and the Chief 
Justice expressed doubts as to the propriety of its admission. In 
his charge to the jury the Court said: “The materiality of the 
facts known and suppressed are for the decision of the jury... . 
I am of opinion, though I received it with reserve, that the evi- 
dence of the underwriters who were called to give their opinion 
of the materiality of the rumors, and of the effect they would have 
had upon the premium, is not admissible evidence. Lord Mans- 
field and Lord Kenyon [but see Chaurand v. Angerstein, supra] 
discountenanced this evidence of opinion ; and I think it ought not 
to be received. It is the province of the jury, and not of individ- 
ual underwriters, to decide what facts ought to be communicated. 
It is not a question of science in which men will mostly think 
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alike, but a question of opinion liable to be governed by fancy, and 
in which the diversity might be endless. Such evidence leads to 
nothing satisfactory, and ought on that ground to be rejected.” 
Subsequently, however, in the great case of McLanahan v. The 
Universal Ins. Co. (1 Peters, 188), Mr. Justice Story incidentally 
recognized the validity as well as the necessity of evidence of this 
nature, although the point was not expressly ruled, it not being 
necessary to do so. But in 1830 the question was again expressly 
passed upon in England. . (Rickards v. Murdock, 10 B. & C. 527.) 
The essential fact of the case was, that a letter giving an account 
of the sailing of the vessel and other facts about her was retained 
in the hands of the owner’s agent for thirty days, and the intelli- 
gence which it contained communicated at the time of the insur- 
ance as having just arrived. Underwriters were called who testi- 
fied that the fact was in their opinion material. Lord Tenterden 
said: “I know not how the materiality of any fact is to be ascer- 
tained but by the evidence of persons conversant with the subject- 
matter of inquiry. If such evidence is rejected, the court and jury 
must decide the point according to their own judgment, unassisted 
by that of others.” Thus far all the cases except Carter v. Boehm 
haye been marine risks. But in 1831, the question arose in a case 
in New York, in which the object of insurance was a steam mill. - 
(Jefferson Ins. Co. vy. Cotheal,7 Wend. 72.) Some changes having 

been made subsequent to the policy being underwritten, it was 
proposed, in an action by the owners against the insurance com- 
pany to recover the amount of the insurance, to ask the president 
of an insurance company, whether from his knowledge and experi- 
ence in fixing risks, he should think the changes increased the 
risk. The question was overruled, and exceptions taken. The sec- 
retary of the defendant company was then called, and asked whether, 
knowing the changes that had been made, he would have taken 
the risk at all. This question was overruled, and exceptions taken. 
On these and other exceptions the case went to the Supreme Court, . 
where the plaintiffs in error contended that the officers of the in 
surance company should have been allowed to testify to their 
knowledge and skill in the business of insurance, and to the cir 
cumstances tending to increase the risk, and that the calculation 
of risks on buildings depended on professional skill as much as 
does that of marine risks; and that on neither are ordinary jury- 
men capable of forming correct conclusions without the aid of per 
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sons specially skilled. But Mr. Justice Sutherland ruled that the 
evidence was properly rejected. Referring to the question asked 
of the defendants’ secretary, he said: “ It is obvious that this was 
merely asking whether in his opinion the risk was increased by 
such erection. His opinion upon that subject was not legal evi- 
dence. On questions of science or skill or trade, persons of skill 
in those departments are allowed to give their opinions in evi- 
deace ; but the rule is confined to cases where, from the very nature 
of the subject, facts disconnected with such opinions cannot be so 
presented to the jury as to enable them to pass upon the question 
with the requisite knowledge and judgment.” He then went on 
to say that Durrell v. Bederly and Berthon v. Loughman were 
directly applicable to the case in hand, and were in direct oppo- 
sition to each other; and that he had no hesitation in expressing 
his concurrence in the opinion of Chief Justice Gibbs. 

The following year, however, a case arose in England in which 
the opposite doctrine was again adopted. (Elton v. Larkins, 5 
C. & P. 385.) No objection was taken to the evidence of under- 
writers, though Serjeant Wilde remarked that Lord Mansfield’s 
objection still existed, yet somehow the practice had “ crept in and 
is now allowed.” This case was followed by that of Chapman v. 
Walton (10 Bing. 57), in which a similar view was taken. A 
broker was employed to make necessary changes in a policy. The 
changes not having been made in such a manner as to bind the 
insurers, action was brought against the broker for the loss, occa- 
sioned, as alleged, by his want of care. Several brokers were 
called who testified that in their opinion the defendant acted prop- 
erly. Chief Justice Tindal in his opinion affirmed the propriety 
of admitting this kind of evidence fully. On the other hand, in a 
case brought before Lord Denman the same year, that judge held 
such evidence objectionable and never to be admitted, especially 
where objected to. (Campbell v. Rickards, 5 B. & Ad. 840.) 
The case grew out of the same transaction as that of Rickards v. 
Murdock, supra, and involved the same facts. Lord Denman said: 
“ Scientific persons may give their opinions on matters of science ; 
but witnesses are not receivable to state their views on matters of 
legal or moral obligation, nor on the manner in which others would 
probably be influenced, if the parties had acted in one way rather 
than in another.” He then called attention to the fact that such 
questions, when allowed, had generally passed without objection by 
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counsel, and added: “It may also be observed that the answers 
will often imply no more than scientific witnesses may properly 
state, their opinion on some question of science.” On the other 
hand, we find a Massachusetts court in the next recorded case, 
admitting such evidence without further comment than a remark 
of the judge, that, in the case in hand, there were facts to weigh 
against opinions expressed after the event. (Fiske v. N. E. Ins. 
Co., 15 Pick. 310. See also Hobby v. Dana, 17 Barb. 111.) In 
1853, the question arose in Ohio in a case of fire insurance. The 
court held that the question of materiality of concealment or re- 
presentation in insurance was not, as a general rule, a question of 
skill, requiring for its determination the opinion of experts, and 
that it was not competent to introduce the opinions of underwriters 
and insurance brokers for that purpose. (Protection Ins. Co. v. 
Harmer, 2 Ohio [N. s.], 452. See also Merch. §- Manuf. Ins. Co. 
v. Wash. Ins. Co., 1 Handy [Ohio], 408 ; Joyce v. Maine Ins. Co., 
45 Me. 168.) On the other hand, in the latest reported case on 
this subject, evidence of this kind was again admitted and declared 
legitimate. (Hawes v. N. E. Ins. Co., 2 Curtis, C. C. 229.) The 
insurance was on the ship Golden Light, from Miramachi to Liver- 
pool. The owners telegraphed to an agent to procure insurance, 
saying, “ the vessel sailed Wednesday last.” The agent received 
the dispatch on a Monday, and obtained the insurance on the same 
day. Now it appeared that the Golden Light had set sail the pre- 
vious Monday, and on Wednesday was aground on a bar where it 
was not uncommon for vessels of her size to strike in going out of 
‘port, and wait for a tide to carry them over. But in this instance 
the vessel was struck by ice, and broken in pieces. It was proposed 
to inquire of persons experienced in the business of insurance, 
whether these facts were in their opinion material or not. The 
question was objected to, but allowed by the court. Mr. Justice 
Curtis, after saying that the question was a vexed and unsettled 
one, both in England and in this country, thus proceeded to state 
the grounds upon which he allowed the evidence: “I do not allow 
you to ask the witness what he himself, as an underwriter, would 
have done; but whether, from his knowledge of the business, he 
is able to state that the facts in question would or would not have 
an influence with underwriters generally in determining the amount 
of the premium. If his knowledge and skill in this particular 
business does enable him to state this, I think it is legal evidence. 
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True, it is but opinion, and so is nearly all evidence of value. . 
. . Here the inquiry is, in substance, whether the market price 
of insurance is affected by particular facts. If the witness, being 
conversant with the business, has gained in the course of his em- 
ployment a knowledge of the practical effect of these facts, or 
similar facts, upon premiums, he may inform the jury what it is.” 
Thus the law stands at the present time. We have reviewed the 
cases mainly as they arose in the order of time. But instead of 
that regular and steady growth, from a few crude and ill-digested 
notions, to a more reasonable and symmetrical system, which such 
a course often makes apparent in other departments of the law, 
the result shows an absence of certainty and uniformity, in the 
last degree unsatisfactory. And although the question in itself, as 
happens in many instances in the law, may not be of the first im- 
portance, yet it has been made one of the limits or border lines 
between the rightful domain of scientific or expert testimony, and 
the field of ordinary and general knowledge from which the Com- 
mon Law excludes the evidence of opinion, and for that reason is 
entitled to consideration. But it would seem that the conflict has 
arisen, not so much from any disagreement as to the principle to 
be observed, as from a failure in the practical application of that 
principle. In all questions involving knowledge not possessed by 
ordinary jurymen, and in relation to which they would be unable to 
draw correct conclusions without aid, it would not be denied that 
persons competent to render such aid might be called in to give 
their opinion. Now it is apprehended that the error has been in 
assuming that the question of materiality of representation in 
insurance always involves facts of the same nature, whereas the 
cases show that such questions differ very widely in their char- 
acter. It is possible that the matter in question might be one 
about which ordinary jurymen would be abundantly competent to 
decide ; and on the other hand it might be of such a special and 
technical character, as that none but persons of previous experience 
could without assistance, arrive at any intelligent conclusion regard- 
ing it. Thus it is easy to see that in Marine Insurance, cases 
might arise of a character requiring the aid of persons of peculiar 
training in nautical matters for their solution. “ It is out of the 
question ” says Phillips, “ for jurymen not experienced in nautical 
affairs to decide on nautical matters without the aid of experts.” 


Whenever, therefore, nautical facts arise, whether in relation to 
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the “ materiality of representation,” or in any other way, if the 
jury have not sufficient knowledge and experience to weigh such 
facts intelligently, the necessity arises for the opinions of those 
who can give them the requisite aid. And this view of the matter 
is taken by’ Mr. Smith in his leading cases. (1 Smith’s L. C., 
490 n.) His conclusion is that a case might possibly arise even 
in England which for this reason would be held not to fall within 
the decision of Campbell vy. Rickards. In this respect, Mr. Duer, 
who advocates very strenuously the admissibility of such evidence, 
says the statement of Mr. Smith concedes the whole case. “It 
is only surprising,” he says, “that Mr. Smith speaks of such 
cases as possible to happen, when in fact they are of frequent 
occurrence.” (2 Duer on Ins. 780,n. x. See also ib. 683 ; also 
Duer on Representation, 190.) Chancellor Kent inclines strongly 
to the view taken by Mr. Duer.” (8 Kent, Com. 385, n. ¢.); as 
does also Mr. Arnould. (1 Arnould on Ins. 573. See also 1 Park 
on Ins. 415, 427, n.) On the other hand, Mr. Phillips questions 
whether the cases of the character above cited furnish a proper 
occasion for the mere general opinions of witnesses. (Phillips 
on Ins. § 2112. See a Compendium of the Law of Insurance by 
Thomas Paton, Esq., 1867.) Mr. Paton thinks, on the whole, that 
such evidence is not receivable in England at the present time. 
On the contrary, the weight of authority in this country may 
perhaps be said to be the other way, especially in case of marine 
risks; and Mr. Duer thinks it is the prevailing practice to receive 
the testimony. (See, for some sensible considerations on this sub- 
ject, 2 Starkie on Ev. 886, 3rd Eng. ed.) 

Another vexed question arising under the head of Expert Testi- 
mony is that of Handwriting. In cases of Forgery, Libel, Threat- 
ening Letters, and some others, the question as to genuineness or 
otherwise of the documents in dispute, often becomes of the most 
vital importance. Whether the determination of this question is 
to be considered sufficiently matter of science, to render it a 


proper sphere for the employment of persons professing peculiar 


skill therein, is by no means a settled point in the courts. Lord 
Mansfield said broadly: ‘ Handwriting is proved every day by 
opinion.” But if his statement meant any thing more than the opin- 
ion as to the identity of a writing from the general knowledge of 
the handwriting of the writer, previously acquired, it is certain 
that the custom has since been by no means uniform. In a cer- 
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tain sense all proof of handwriting, except where the witness saw 
the document in question written, lies in opinion. But skilled 
evidence in handwriting is that given by a witness, who has never 
seen the party write, and never corresponded with him, but who 
professes to be able to judge of the genuineness of handwriting 
from mere inspection, and of the identity of a doubtful hand by 
comparing it with an authenticated specimen. Some courts have 
rejected such evidence in toto ; others have allowed experts to give 
an opinion as to genuineness from inspection of the doubtful writ- 
ing; while others have allowed both inspection ahd direct com- 
parison. (That engravers and others accustomed to trace out 
confused and illegible characters, may be called to give the court 
the benefit of their skill in deciphering documents, is a question 
not in dispute. See Masters vy. Masters, 1 P. Wms. 425; Norman 
y. Morrell, 4 Ves. 769; Reg. v. Williams, 8 C. & P. 434. Sheldon 
v. Benham, 4 Hill, 129; Stone v. Hubbard, 7 Cush. 595; Wigram 
on Wills, 188, 196.) In an early case Lord Kenyon allowed two 
clerks from the Post-office to give their opinions, as persons of 
skill, upon the writing in question; and they were allowed to 
swear that, in their opinion, a certain writing was in an imitated 
hand; and also that two papers in issue were written by the same 
hand. ( Goodtitle dem. Revett v. Braham, 4 T. R. 497. See Kemp 
vy. Mackrill, Sayer, 132). In a subsequent case, however, the same 
judge said he “ would not receive such evidence ;”’ and though he 
had admitted it in Goodtitle v. Braham, he had laid no stress upon 
it to the jury. (Cary v. Pitt, Peake, Add. Ca. 130.) And in 
another case he said, that the evidence of a clerk from the Post- 
office, offered under similar circumstances, was “ too loose,” and 
could not be received. (Batchelor v. Honeywood, 2 Esp. 714.) In 
Rex v. Cator (4 Esp. 117), often referred to as a leading case on 
this subject, a distinction was taken which is still made the rule to 
govern the admission of such evidence in some of the courts in 
this country. That was a case of libel, and there was considerable 
difficulty in proving that the handwriting in which the libel was 
written was that of the defendant. To prove this, some acknowl- 
edged letters of the defendant were. produced, and it was proposed 
to call a clerk from the Post-office, accustomed to inspect franks 
for the purpose of judging of their genuineness, and to ask him 
whether ia his opinion the libel was written in a feigned or a 
natural hand; and also, whether he should judge that the libel 
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was written by the same person that wrote the acknowledged let- 
ters. The first question was admitted without objection; but the 
second was objected to by counsel on the ground that it was “ com- 
parison of hands.” After very full arguments by counsel on both 
sides, in which all the authorities bearing upon the question were 
reviewed at length, Mr. Baron Hotham delivered his opinion sus- 
taining the objection taken by counsel for the defendant. He took 
the ground that the witness must be presumed to have spoken 
upon the question of genuineness “as a man of science upon an 
abstract question.” ‘ His science, his knowledge, and his habit, 
all entitle him to say,‘ 1 am confident it is a feigned hand.’” But 
as to the second question, he held it clearly inadmissible, on the 
ground that it fell under the old rule excluding comparison of 
hands either by the jury or by a witness. 

But the distinction thus laid down as to the evidence to be 
received from this class of witnesses was not approved in a sub- 
sequent case. (Gurney v. Langlands, 5 B. & Ald. 330.) The 
question was one of forgery, and as in Rex v. Cator, an inspector 
of franks was called, and this question put to him: “ From your 
knowledge of handwriting, do you believe the handwriting in 
question to be genuine or forged?” The question was objected 
to, and the objection allowed by Mr. Baron Wood, before whom 
the case was tried. In the course of his report, the learned judge 
made these remarks: “There is no known standard by which 
handwriting can upon inspection only be determined to be coun- 
terfeited, without some previous knowledge of the genuine hand- 
writing, the handwriting of men being as various as their faces. 
Opinions of skillful engineers and mariners, &c., may be given in 
evidence . . . because in such cases, the witness has a knowledge 
of the alleged cause, and his skill enables him to judge and form 
a belief of the effect. I had never known such loose general evi- 
dence admitted or even offered, and it struck me that the admis- 
sion of it would produce much mischief.” A rule for a new trial _ 
was obtained on the ground that the evidence ought to have been 
admitted. Abbot, C. J., Bayley, Holroyd, and Best, J. J., were 
all of opinion that the evidence was entitled to no weight, even if 
in strictness of law admissible; and the cause being merely to 
‘satisfy the conscience of the court,” a new trial was refused. 
Best J., remarked, “It is impossible for any person to speak to 
handwriting being an imitation, unless he has seen the original.” 
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Notwithstanding this decision, however, as well as that of Rex 
y. Cator, denying the evidence of handwriting by comparison 
in court by ezperts, the attempt was again made to introduce it 
in an important case which arose in 1836. (Doe d. Mudd vy. 
Suckermore, 5 Ad. & El. 703.) In the course of the trial, the 
signature of an attesting witness was brought in question ; and an 
inspector in the Bank of England was called, who testified that he 
had studied the signature in connection with some genuine ones 
for the purpose of testifying, and that he felt competent to say that 
the attesting signature was a forgery. The witness was rejected, 
and a new trial obtained by reason thereof. The judges were 
equally divided on the question of admissibility, Denman, C. J., 
and Williams, J., being in favor of receiving the evidence, and 
Patterson and Coleridge, JJ., opposed to it. The question was 
not expressly put upon the ground of evidence by ezperts, except, 
perhaps, by Chief Justice Denman, but covered the subject of a 
comparison of hands, generally. It is plain, however, that the wit- 
ness, an inspector in the bank, was selected by reason of the skill 
which his experience was supposed to have given him. So that 
the question was, virtually, whether experts should be allowed to 
compare handwriting, and then express an opinion as to whether 
one were forged or not. (In an article in 20 Law Mag. 319, 
reviewing Mudd vy. Suckermore, the reviewer, after deprecating the 
views of Chief Justice Denman and Mr. Justice Williams, con- 
cludes thus: “ On the whole we cannot but think that the. admis- 
sion of this species of evidence would be in effect to introduce the 
system of proof of handwriting by ezperts, without any of the 
checks or securities against fraud, with which it is attended by the 
law of France.”’) 

In this unsatisfactory state the law is left by the last decisions 
in England. (See, in addition to the above cases, Stranger v. 
Searle, 1 Esp. 14; Eagleston v. Kingston, 8 Ves. 474. Clermont 
v. Tullidge, 4 C. & P. 1; Cooper v. Bockett, 4 Moore, P. C. 433.) 

In this country different States have adopted different rules. 
In some States an uniform doctrine has obtained, while in others 
the conflict is as great as that existing in the English courts.: 
The Massachusetts courts have invariably admitted testimony of 
this nature, and persons professing skill in handwriting are per- 
mitted not only to give their opinions as to genuineness from mere 
inspection, but are also allowed to compare in court the disputed 
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writing with an acknowledged specimen, and to say whether in 
their opinion the two were written by the same individual. (Moody 
v. Rowell, 17 Pick. 490.) This is the leading case in this country, 
admitting the testimony of experts to its fullest extent. Yet, in the 
course of his opinion, the learned judge said: ‘ On the whole the 
court are of opinion that this species of evidence, though generally 
very slight, and often wholly immaterial, is competent evidence, 
and was properly admitted in the present case.” (See also, Abbee 
v. Daniels, cited in 1 Stark. Ev. [4th ed.] 151; Keith v. Lothrop, 
10 Cush. 454.) A similar rule is adopted in Maine (Sweetzer v. 
Lowell, 33 Me. 446; see also Hammond’s case, 2 Greenl. 33), 
And in Connecticut (Lyon v. Lyman, 9 Conn. 55). In the latter 
case the judges remarked that they had heretofore considered the 
law to be the other way. Such evidence is also admitted in North 
Carolina (State v. Cheek, 13 Ived. [N. C.] 114); and in Ohio 
(Hess v. State, 5 Hammond [Ohio], 7) ; and in Kentucky ( North- 
ern Bank v. Buford, 1 Duvall [Ky.] 335). In a late case in Ver- 
mont, such evidence was received. The judge remarked in his 
charge, that the law allowed such testimony, and the jury were to 
weigh it; that sometimes it was reliable, and sometimes not; and 
and that the court ‘“ had known the experts sometimes to hit right, 
and sometimes wrong.” (Pratt v. Rawson, 40 Vt. 183.) In New 
York the decisions have been by no means uniform. In 1823, 
Walworth, J., admitted a cashier of a bank to express an opinion 
as an expert, as to whether a disputed signature was genuine or 
not, and he was allowed to form his opinion, both from inspection 
and by comparison with the authentic signature of the alleged 
writer. (The People vy. Hewit, 2 Parker’s Cr. R. 20.) In a sub- 
sequent case, the question proposed to be asked an expert was, 
whether certain entries in a book of accounts were made at one 
and the same time. Savage, C. J., held such evidence properly 
rejected. From a careful review of the cases, he concluded that com- 
parison by an expert was not authorized, but that opinion from bare | 
inspection might possibly be allowed, according to the authorities ; 

and he added that if the latter was stronger evidence than the former, 
he had never been able to perceive it. (Phenix Ins. Co. v. Philip, 
13 Wend. 81.) In People v. Spooner (1 Denio, 345), the question 
was whether a certain mortgage was forged or not; and it was 
proposed to call a chancery clerk to give his opinion thereon by 
comparing the doubtful signature with one shown to be genuine. 
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Chief Justice Bronson held that such comparison was -not allowed 
in New York. In the course of his remarks the Chief Justice also 
took occasion to condemn the practice of admitting experts to 
express an opinion as to genuineness, by mere inspection. In a 
subsequent case the court remarked: “ The evidence of experts 
has been allowed in some instances to show that a signature was 
in a simulated hand; but this is now disapproved of.” (Sackett 
vy. Spencer, 29 Barb. 180.) In the State of Pennsylvania, it appears 
from a late case, that there is a statute providing for the calling of 
experts in the investigation of questions of forgery, and the matter 
has come to be one of the construction of the statute. (Travis v. 
Brown, 43 Penn. St. 9.) In that case, the court after adverting 
to the hopeless confusion and obscurity existing both in the adju- 
dications and in the text-writers, and reviewing the previous 
decisions in Pennsylvania, comes to the conclusion that in that 
state, experts in handwriting may give their opinions from bare 
inspection of the disputed writing, as to genuineness, but that 
comparison with authentic documents may be made only by the 
jury; neither ordinary witnesses nor experts can institute such 
comparison. Here we have a reiteration of the doctrine of Rez v. 
Cator, supra. See Bank of Pennsylvania v. Haldeman, 1 Penn. 161, 
178; Lodge v. Phipher, 11 S. & R. 333; Fulton v. Hood, 34 Penn. 
St. 365. In Fulton v. Hood, the evidence was in corroboration of 
other evidence, and would seem to have been admitted on that 
special ground. But see Mudd v. Suckermore, supra, where it is 
said that if such evidence is received at all, it must be received in 
both civil and criminal cases, and if received in corroboration, it 
must also be received absolutely. Comparison is not allowed 
in the Supreme Court of the U. 8S. (Strother v. Lucas, 6 Peters, 
763.) 

But whatever may be the difference of opinion as to the ad- 
missibility of experts to speak to handwriting, the almost unan- 
imous opinion is, that such evidence is generally entitled to very 
little weight, and often to none at all. To this fact even those 
courts where the evidence is received to its fullest extent bear 
unequivocal witness. (See opinion of Chief Justice Shaw in Moody 
v. Rowell, supra ; also a remark of Mr. Justice Best, in Gurney v. 
Langlands.) In Mudd vy. Suckermore, Mr. Justice Patterson said 
that nothing was more fanciful than the opinions which persons 
are likely to form of handwriting by comparing two specimens 
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with each other. In People v. Spooner, Chief Justice Bronson 
said that if the question came to be whether such evidence should 
be rejected altogether, or be received, and then entirely disregarded, 
both by court and jury, then he was in favor of rejection. And it 
would be possible to accumulate many dicta of a similar tenor. On 
the other hand, it is considered that such evidence is sometimes of 
value, and that, therefore; the door for its reception ought not to be 
entirely closed, but that in proper cases it should be received, and 
be allowed to weigh with the jury for what it is worth. — 

But the question ought not to be made to turn upon the greater 
or less weight given to such evidence when admitted in particular 
instances. It is the nature of all evidence to be more or less 
convincing and conclusive. If it can be shown that such evidence 
is under any circumstances to be credited, and that the principle 
upon which it is admitted is not pernicious and unsound, the ques- 
tion would seem to be determined in favor of admission. For 
courts are never authorized to shut their eyes to any aids to 
enlightenment, however slight such aids may be in particular cases. 
Of course persons can always be found of every degree of skill in 
the matter of handwriting ; and experience has shown that persons 
professing this art may always be obtained who will swear as a 
matter of course in the direction of the interest of the party 
employing them. (See a paper on Expert Testimony read before 
the Academy of Arts and Sciences, by Hon. Emory Washburn, 1 
Am. Law Rev. 45.) And a case rarely occurs in which this class 
of testimony is adduced, in which the ezperts do not disagree in 
the most absolute manner. (An amusing instance of this occurs 
in Goodtitle v. Braham, supra, the first well-considered case on this 
subject.) This result, as we suggest hereafter, is due in some 
measure to the essentially wrong system under which the courts 
now attempt to get the benefit of experts in this, as in all other 
departments of special knowledge or skill. But even under the 
present system, it is always competent for the courts to refuse the | 
testimony of any person offered as an expert, who does not give satis- 
factory proof that he is qualified to perform the office for which he 
is called. Unlike the case of many other experts, especially experts in 
medical science, whose claims to credit must generally rest upon 
their reputation, the degree of skill of an expert in handwriting 
can always be determined by actual experiment in open court. 
His admissibility should be made to depend upon the result of such 
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experiment, and the courts cannot be too rigid in applying the 
tests. This ready method of testing the pretensions of the expert: 
in handwriting invalidates the objection to such evidence on the 
ground that there are no known general laws by which to judge 
whether handwriting is feigned or genuine. The law is a practical 
science, and aims at practical results; and if the competency of an 
expert to speak to the character of handwriting be established by 
a course of repeated and varied tests, we do not see how a court 
could refuse his testimony. 

In Scotland, experts may compare handwriting, or give their 
opinion from mere inspection. (1 Dickson on Ev. 2d. ed. § 925.) 
But the lowest degree of credit is awarded such evidence, and it is 
often wholly disregarded. (Turnbull v. Dodds, 6 D. 901, 1 Dick- 
son Ev. § 925, n.) In that case the Lord President Boyle said: 
“As to handwriting a set of engravers have been examined on 
both sides to whose ‘testimony I pay very little attention, as their 
opinions are very little to be depended upon. In this, as in all 
cases, they take different sides. It seems to be part of their pro- 
fession to take different sides. . . . Theirs is a sort of evidence 
from which no safe conclusion can be drawn.” Lord Mackenzie 
said that ‘* in almost all countries the evidence of persons of skill is 
almost wholly abandoned on this subject.” And in another case, 
Lord Balgray said that such was “ very dangerous evidence to rest 
upon ;” and Lord Moncrieff called it, “‘ the worst possible species 
of evidence.” (For a vehement protest against disallowing com- 
parison of handwriting by juxtaposition, both by ordinary and 
skilled witnesses, see 2 Evans’s Pothier on Obligations, No XVI. 
§ vi. p. 155. This question seems to have been set at rest in Eng- 
land by Parliament. Section 8 of the Act 28, and 29 Vic. c. 18, 
allows comparison by jury and witnesses of the disputed writing 
with papers satisfactory to the judge, 2 Taylor, Ev. 1561. The 
provision seems, however, to apply only to civil cases, ib.) 

In the Ecclesiastical Courts of England a less rigid rule has 
always prevailed in this, as in almost all other particulars of the 
law of evidence. In those courts, persons of skill might formerly 
give opinions without restriction, in respect of comparison or 
otherwise. The judge decided upon the sufficiency of the standard, 


. and then appointed a sworn commission “e peritioribus in arte 


scribendi” to make the comparison and report the result. (1 
Oughton, Ordo Judiciorum, Ait., De Comparatione Literarum, &c., 
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§$ 1, 2,3,&11.) This method seems to have been much modified 
of late years, and the practice now approaches more nearly to that 
of the Common Law courts, although comparison is still freely 
suffered. (Per Coleridge, J., in Mudd v. Suckermore, supra.) 

In the law of France, with its elaborate system of eaperts, the 
provisions on this subject are minutely defined. (Repert. Univer- 
sel el Raisonné de Jurisprudence, &c., par M. Guyot. Tom. 
XXIV. p. 256.) The eazperts are to be sworn, to be three in 
number, and to be appointed by the court, or agreed upon by the 
parties. The documents and other means for enabling the ezperts 
to come to a correct conclusion, are also carefully provided for. 
(Pothier, Traité de la Procédure Civil. Part 8, § 2; Art. 1. 
§ 2,a.) Contrary to the opinion of the Scotch judges, and, as 
we have seen, of very many of the English and American authori- 
ties, the French law looks upon skill in the matter of handwriting 
as a special art, and those professing it as coming within the defi- 
nition of experts as they exist in the judicial system of that country 
and in all systems modelled after the Civil Law: “ On prenoit des 
gens de chaque profession pour les choses dont la connoissance 
dépendoit de celle des principes de leur art.” (Repert., &c., par 
M. Guyot. Supra.) 


(To be concluded in next number.) 
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Wirn each new outbreak of hostilities between civilized powers 
the subject of contraband of war springs at once into freshly 
revived importance. Yet in comparison with the excitement and 
alarm by which it often appears to be attended, its practical harm- 
lessness and fundamental simplicity are really surprising. It has 
made more work for publicists than for warriors. It haunts the 
forum of the prize courts, but it is responsible for no battle-fields. 
It provides abundant bickerings for diplomatists, but it nourishes 
no laurels for generals. The phrase echoes with a certain bellicose 
and minatory sound, but the principle in its nakedness is an inno- 
cent, undisputed matter. Its raiment of contention has been 
woven by opposing lawyers, theorizing publicists, and negotiating 
statesmen. Beneath this the abstract doctrine maintains the same 
features and | roportions to-day which it exhibited two centuries 
ago. Nations do not differ widely about it. Various tribunals 
may give varying interpretations to the law; but the variations 
are not of that sort at which nations take offence to the point of 
actual warfare. An appeal may, as matter of possibility, be taken 
at any time to this supreme arbitrament; but, as matter of fact, it 
never is so taken. The law of contraband is not much more 
uncertain than is the law concerning partnership, not nearly so 
uncertain as is the law concerning wills. Such discrepancies as 
exist between the adjudications of the courts of one country and 
those of another range through a very narrow margin of doubt. 
For the neutral merchant the principle of contraband is simply 
the introduction of a new element into his commercial calculations. 
It is the addition of an exceptional risk which is to be met by an 
exceptional profit. A shipment of arms to a belligerent is exposed, 
beside the ordinary perils of the sea, to the especial peril of cap- 
ture and confiscation. Higher prices must consequently be | 
demanded than would rule if the nation of the consignee were at 
peace with its neighbors. This being the precise aspect of the 
matter commercially, it follows that the principle of contraband 
imposes no restriction upon neutral trade, but is simply an incum- 
brance upon it. The general right of the neutral to trade to and 


t 
y 
n 
$ 
i- 
y 
XUM 


248 CONTRABAND OF WAR. 


with the belligerent remains as full and perfect after as it was 
before the inception of the war. No law puts a positive prohibi- 
tion upon any branch of commerce ; but international law fastens 
upon commerce in certain specific articles called contraband, the 
incumbrance, risk or penalty of confiscation, if they be captured 
by either belligerent in transit to the other. It is true that pub- 
licists speak of trade in these articles as “ illegal ;” but the phrase 
is loosely convenient rather than precisely accurate. If the trade 
is “ illegal,” it must be contrary to some recognized code of law. 
Yet it is easy to see that it is not in contravention of any descrip- 
tion of law whatsoever. 

It is not in contravention of international law; for if inter- 
national law forbade the exportation and sale of arms to a 
belligerent, then such exportation and sale, being a positive 
breach of a positive injunction of a supreme code, would be a 
casus belli, would assume the shape of a national offence, 
would enable the belligerent government to call the neutral 
government to account, would justify the belligerent government 
in requiring active exertions for suppression on the part of the 
neutral government. The offence would be as great, or in effect 
greater, if the cargo arrived at its destination than if it were 
stopped on the way. Yet none of these conditions are true. The 
exportation of material of war is not a casus belli, nor so far as the 
neutral is concerned does it wear the aspect of a national matter. 
International law therefore does not forbid it, but simply says of 
it that it is a description of trade so injurious to the belligerent 
that he may be entitled, without offence to the neutral, to break it 
up if he can. He is allowed to break it up by the simplest, if not 
indeed by the only practical method, by seizing and keeping such 
merchandise whenever he can lay hold of it upon the high seas on 
its way to his foe. 

_ International law, then, leaves the right to trade free and unob- 
structed. It is because international law so leaves it that the 


neutral government is not bound to interfere with it. That it is 


not so bound is as certain as is any thing concerning the obligations 
of civilized nations towards each other. It is true that in the 
Crimean War England complained that Prussians sold arms to 
Russia. But the Prussian government disregarded the complaint, 
and the allies quietly submitted. The protest was only a com- 
pliance with a hollow form, made upon a principle similar to that 
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which induces a lawyer suing for damages to lay his ad damnum 
at double what he can expect to recover. No harm can be done, 
and by good fortune some accidental collateral advantage may be 
gained or forwarded. It is a card which it is proper to play even 
though there is no conceivable prospect of its affecting the fate of 
the trick. So in our late war we complained in a mild way of the 
supplies of arms and military material furnished by inhabitants 
of Great Britain to the South. But we never pretended that in 
permitting the export of such supplies that government violated the 
laws of nations. We thought it a manifestation of unfriendliness 
in her to allow her citizens to aid foes, who, though necessarily 
enjoying the rights of war, were in fact rebels. Yet even under 
these circumstances of aggravation, the traffic in warlike stores 
was never classed in the category of international offences, like the 
equipment and dispatch of rebel cruisers. 

In the present war between Prussia and France, the former 
power has undertaken to transmute this meaningless complaint, 
heretofore occasionally thrown out “for luck,” as the saying is, 
into an imperative demand. Count Bernstorff has assumed to 
insist upon the stoppage by the English government of the trans- 
port of arms from Great Britain into France. The very elaborate- 
ness of his appeal betrayed at once its utter novelty and its 
fundamental unsoundness. He failed to cite a precedent in which 
such a requisition had ever been made and complied with. His 
dispatches were an argument for the introduction of a new rule 
into the international code. No letters-patent or copyright ever 
protected a more novel and original, nay a more impracticable 
idea, than that of “ benevolent neutrality.” The very words are 
directly contradictory each of the other. Neutrality is impartiality ; 
and that impartiality between two parties should admit of benevo- 
lence, especially in that active form which would be more accu- 
rately called beneficence, toward only one of them is an obvious 
and gross absurdity. The impossibility of an official examination 
or decision concerning the merits of the contest by neutral govern- 
ments is one of the axioms of the science which publicists have 
been content to state, but which it has been left for the painstaking 
British Minister of Foreign Affairs to support and elucidate by an 
argument neither stronger nor clearer than the self-evident propo- 
sition itself. It is true that England herself once sought to uphold 
a somewhat similar principle. When in the great struggle of 1793 
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she found herself pitted against France in a conflict which roused 
to a strange and exceptional height the passions not alone of com- 
batants but of all observers, she undertook to justify certain high. 
handed measures, and to screen herself from the remonstrances of 
neutrals, by asserting that France by her nefarious conduct had 
rendered herself an outcast from among civilized nations ; that all 
laws governing ordinary contests were suspended in this extraor- 
dinary one, and that no measures tending towards the discomfiture 
of the French ought to be criticised or objected to. Her position 
was not agreed to by any other power, and in time she herself was 
driven practically to recede from it. Nothing can be considered 
better settled than that no neutral can or should make any dis- 
tinctions between ordinary combatants on the ground of the right 
and wrong of the quarrel. 

To lay down the somewhat different principle, that neutral 
governments should forbid the export of arms to each belligerent 
alike, is to open the way for one of those discussions often held 
among nations, and sometimes resulting in agreements like the 
Treaty of Paris of 1856. It is perfectly clear that so far is any 
such principle from obtaining at present, that precisely the oppo- 
site is the well-known, ancient, established and indubitable rule. 
Whether or not the present rule is intrinsically righteous and 
abstractly correct, is a discussion into which there is little use in 
plunging at present. It is useless for Prussia or for any country to 
undertake to force it upon neutrals, pendente bello. That is but to 
ask the reaper to hold his hand at the very hour when the harvest 
is ripe. Nay more, though the rule as a general one is perfectly 
neutral, and could unquestionably be declared with propriety by 
any nation in a period of general peace, yet there may be partic- 
ular crises at which its promulgation for the first time would wear 
a dubious aspect. Thus it might well be questioned whether or 
not such action by Great Britain in this case might not only. 
deprive her manufacturers of a gain which is justly theirs, since 
the trade has never before been forbidden, but whether it might not 
also appear like an extremely unfriendly or even positively unneu- 
tral act towards France. If any such principle is to be introduced, 
it will not come and it ought not to come by any such avenue or 
at any such time as this. It must first be discussed in the cool 
and tranquil days of peace. It must not be sprung like a snare 
upon the domestic merchant and the foreign belligerent, at the very 
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moment when they both have something near akin to a vested 
right in and to the precisely opposite course of procedure. Such 
topics mature in congresses; are made binding by treaties ; are 
properly entered upon by many nations in conjunction. The 
objection lies in the difficulty of substituting the new rule univer- 
sally in the place of the old rule which is now universally acknowl- 
edged. The history of the dogma of Free Ships, Free Goods, 
will to many minds appear laden with the grave moral that a rule 
universally respected ought, for that very reason, to be wisely held 
inviolate without too critical a discussion of its abstract merit. 

But this is a digression ; we must not be led away into proposing 
or discussing arguments for or against a change in the law. What 
the law is admits of no more doubt than the presence of the sun 
in heaven. It is possible that the unprecedented strenuousness 
and elaboration of the German minister’s appeal to Lord Gran- 
ville may be followed by propositions for new rules. But at 
present it is unquestionable that the German demand is utterly 
unauthorized by any known principle. It derived a fictitious 
strength in part because it came in such an imperious shape from 
such a formidable power. Count Bernstorff, in the startling vigor 
of his foray against the fortified places of international law, emu- 
lated the élan of the military forces of his countrymen; and like 
them it seemed at first as if he might achieve an immediate unex- 
pected triumph by reason of the utter demoralization of the enemy. 
The needless pains which Lord Granville was at to refute asser- 
tions and requisitions that deserved no refutation, assisted to raise 
them into the appearance of dignity and possible soundness. He 
weakened his case by the very act of showing it to be impregnable, 
for no one had previously dreamed that any necessity existed for the 
demonstration. By arguing he made it seem that there was room 
and causeforargument. A sound, bold, brief denial, without more, 
was all that the Prussian minister deserved, all that it was wise to 
give him, probably all that he expected to get. The admission 
of possible discussion was naturally construed as the admission of 
possible uncertainty, though perhaps it might more correctly be 
regarded as an admission of a genuine timidity. England would 
hardly like to send a curt note to the North German Confederation, 
while she has hardly regulars enough to provide military police 
for herself and her colonies, and the volunteers have no guns more 
dangerous than fowling-pieces. 
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Trade in contraband of war therefore is not, properly speaking, 
“illegal” according to international law. Neither is it illegal 
according to municipal law. ‘Thus we find that the civil law, 
which is the municipal law of many of the countries of Europe, does 
not forbid it, in this sense of the prohibition ; neither do any of the 
continental codes. The English common law does not interfere 
with it; neither do the statutes of Great Britain or the United 
States, except only to the slight extent to which the Foreign 
Enlistment and Neutrality Acts prohibit the building, equipping, 
bargaining or dispatching of ships of war. Hence it follows that 
the commercial risk is insurable. Legally, in the courts of the 
neutral’s own country, the possibility of capture and confiscation is 
a mischance akin to the dangers of the seas, fire or piracy. A 
contract of insurance against capture and confiscation by the bel- 
ligerent on the ground of contraband is a contract as valid and as 
certainly capable of enforcement before a neutral tribunal as a con- 
tract of insurance against any other description of maritime peril. 

From the first appearance of the doctrine of contraband, the 
position of the neutral government has uniformly been that of per- 
fect passivity. It has recognized no duty of interference against 
the home merchant or in behalf of the foreign belligerent. It is 
comparatively a recent custom for it to warn by proclamation its 
own subjects of the dangers of trading in merchandise falling 
within the ban. Originally the belligerent took the initiative, or 
more properly the creative, and the only active part. He sent 
forth his public proclamation, announcing to all the world that 
pending the contest he would seize upon the high seas and con- 
fiscate certain specified descriptions of merchandise. Various 
specimens of such manifestoes are collected by Dr. Twiss in his 
volume on the Law of Nations in Time of War. The neutral 
government tacitly acknowledged the propriety of such action, by 
standing by and allowing the assertion to be publicly made without 
contradiction, and practically acted upon without objection. It 
left, therefore, to the discretion of the belligerent the choice of 
articles to be placed on the contraband schedule. But the power 
thus accorded was rather apparent than real, and was, in fact, little 
if at all greater than subsists under the present slightly different 
system. The belligerent was suffered to exercise his discretion 
upon the essential though unexpressed preliminary understanding 
that he should not exceed reasonable bounds. It was only so 
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long as he practised this self-restraint that the neutral could con- 
tent itself with a passive part. His transgression would be the 
signal for the neutral to concern itself for the first time, and against 
him. Had he included in his enumeration articles which the neu- 
tral was unwilling to recognize as contraband, an attempt to con- 
fiscate these might be expected to lead to war. Practically the . 
matter remains in the same shape to-day. Prussia, going to war 
with France, does not issue the royal edict embodying a specific 
list of such goods as she will consider contraband. But Prussian 
cruisers seize such vessels as they see fit, and Prussian tribunals 
condemn or acquit the cargo in their own discretion. The option 
still rests with and is still exercised by the belligerent power. An 
exercise of it in contravention or excess of the limits which the 
neutral government will consent to is still a cause of war. The 
forbearance of the neutral and the moderation of the belligerent 
remain now as ever the sole safeguards for the preservation of 
the peace between them. When we consider this fact, it seems 
really astonishing that misunderstandings and collisions so rarely 
grow from a root that might be expected to prove not unprolific. 
If our memory serves us, no question of the legality of an 
attempted confiscation has ever bred an actual conflict between 
nations. 

It is certainly true, as might be conceived from this pacific as- 
pect of the history of contraband, that the region of doubt is not 
very extensive, and the chasms of difference are not extremely 
wide. Fortunately it has also generally been the case that no very 
large and public interests are jeopardized or sacrificed. A mer- 
chant occasionally loses a cargo by a decree that would probably 
not have been pronounced by the courts of his own land, — that is 
not quite in accordance with the policy which his’own government 
would see fit to lay down. His loss is a hardship; he has had 
rather worse luck than he deserved. But there is no gross, pal- 
pable, undeniable error in the condemnatory action, such that the 
sufferer’s government is obliged to make his private cause their 
own, or can feel justified in plunging the nation into a war to rec- 


. tify matters. In addition to this, the course of procedure is of the 


least offensive and provoking description known among nations. 
The confiscation is not effected by the arbitrary order of the exéc- 
utive arm, but through the courts of justice, by the machinery of 
a trial in the national tribunals at which all parties can be heard 
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both in evidence and in argument. The practical difference to 
the merchant may be ni/; but the moral influence of this invoca- 
tion of solemn judicial proceedings is very great. Whatever the 
neutral claimant has to aver will be heard, and the decision will, 
avowedly at least, be couched in deference to the rule of interna. 
tional law expounded with all the impartiality and precision of 
which the.learned court is master. 

In prize tribunals the supreme law will always be the provisions 
of any treaty which may be in force between the government of 
the captor and that of the claimant. In default of such treaty the 
common international law will be invoked. In determining and 
applying this, publicists of every nation are citable ; authorities 
and decisions in the prize courts of all nations recognizing the su- 
premacy of international law are precedents. Whether or not 
orders or proclamations by the executive government of the bel- 
ligerent captor should be recognized as binding upon the courts 
ought not to be considered a question open to doubt. Obviously 
if such orders or proclamations take the form of an interference 
by the executive with the functions of the judiciary department, 
such an interference is as unjustifiable in causes of an interna- 
tional character as in causes of a strictly private nature. It will 
be urged that this is not a fair way to state the case, that there is no 
pretence that the government can interfere with the law, but that 
the true question is whether or not the government cannot make 
the law for its own courts; whether orders or proclamations are 
not to be ranked with statutes in affairs of a national and diplo- 
matic character. It may be that there is possible room for argu- 
ment. Yet a decision in favor of the residence of such power in 
the executive arm would be the pregnant seed of great evil. It is 
impossible for any government to make international law. At 
most it can only affect in a greater or less degree the administra- 
tion of that law by its own courts. Even this is a delicate matter. 
Where a parliament or a congress passes municipal laws which 
are designated to operate within the sphere of international law, 
it is trenching upon very perilous ground. If it seeks in its legis- 
lation to keep pace with that law and to move in unison with it, 
all may be well; but an effort at counter movement or obstruction 
must be worse than useless. The only instances of this descrip- 
tion of legislation which will readily occur are those of the Foreign 
Enlistment Acts of Great Britain and the Neutrality Acts of this 
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country. These were professedly passed for the purpose of afford- 
ing to the officers of the respective governments an efficient ma- 
chinery for carrying out the requirements of international law. 
They were not designed to alter, amend, or supersede any rule of 
the international code. Again and again have we proved, and 
has England tacitly admitted, that such municipal legislation can- 
not be accepted by nations as furnishing the accurate measure 
of international obligations between them. It is distinct and col- 
lateral. If by means of it a nation performs her duties towards 
others with thoroughness, it is this result, this proper discharge 
of duty that is accepted as satisfactory, because it is a fulfilment 
of the international obligation. The means is a matter of indif- 
ference to the party to whom the obligation runs. It is not sanc- 
tioned as necessarily sufficient ; if in a future case it should prove 
inefficient, the breach of obligation must be made good as much 
as if it had happened from any other cause. But the instant that 
a court sitting to administer international law recognizes either 
governmental orders or proclamations setting forth governmental 
policy as constituting rules of that code, at once that court ceases 
in fact to administer in its purity that law which it pretends to 
administer. It acts upon bastardized principles. It loses its pres- 
tige and authority abroad. The belligerent, which would have — 
respected its decrees if uttered upon the basis of unadulterated 
international law, will repudiate them when they are uttered upon 
the basis of an unjustifiable intermixture of that law and of muni- 
cipal regulations. The function of the tribunal has undergone a 
change which is justly and inevitably fatal to its weight and influ- 
ence with foreign powers. It is not only a degradation of the 
court itself, but it is a mischievous injury to the government which 
has, destroyed the efficiency of an able ally. If the administra- 
tion of international law by the court runs counter to the wishes 
and policy of the executive, the remedy should not be sought in 
the infusion of foreign and destructive elements into the court 
itself ; but the executive should use the power which it possesses 
to annul the decree of the tribunal. It should seize and confis- 
cate as an executive act, or set free as an executive act. It would 
thus preserve unimpaired for future use the fair character of the 
national judiciary. 

When the courts find no precise rules furnished by treaties, 
but are left to determine by the general principles of international 


to 
the 
rill, 
na- 
of 
ons 
of 
the 
and 
ties 
su- 
hot 
bel- 
rts 
isly 
nee 
ont, 
na- 
vill 
no 
hat 
ake 
are 
gu 
in 
tis 
At 
ra- 
er. 
ich 
WW, 
it, 
on 
ip- 
on 
nis 
YUM 


256 CONTRABAND OF WAR. 


law, what is or what is not contraband, it is apparent that they 
will find three classes of articles. 1. Those which are so eyi- 
dently intended for military use that there can be no pretence of 
any other destination ; 2. Those which can by no possibility be 
put to a military use; 38. Those which with almost equal proba- 
bility may be employed for warlike or for pacific purposes. 

With regard to articles of the first class, condemnation will fol- 
low as a matter of course. But this class is small. It covers only 
arms and munitions of war. The latter phrase may be a little 
vague, yet not much practical difficulty has arisen in construing 
it. The description of the first class cannot quite be simplified 
into the converse of the description of the second. For whereas 
there are evidently numerous articles which could by no conceiy- 
able ingenuity be made useful in war, such as pianos or theological 
libraries, as suggested by Mr. Dana; upon the other hand there 
are no articles useful in war which may not be easily put to some 
purpose either of use or amusement of a pacific nature. Perhaps 
such novelties as the mitrailleuse or the steel rifled cannon may 
furnish examples, which until within a brief period never existed, 
of things adapted exclusively for war. But, generally speaking, 
_ gunpowder, cannon, rifles, mortars and other implements of the 
camp subserve peaceful as well as military ends. To bring an 
article within the first class, therefore, where gunpowder, cannon 
and rifles have always been held without question to belong, it is 
not needful that they should be conceivably fitted only for warlike 
use. Mr. Dana has perhaps stated the test in the best formula 
yet suggested, when he says that the question is: ‘ Is the primary 
and ordinary use of the article military when in the enemy’s pos- 
session in time of war?” There cannot often be much difficulty 
in answering yea or nay to this interrogatory. ‘ 
| Articles of this description are contraband absolutely. Even if 
the owner of the gunpowder can prove incontrovertibly that it is 
bargained and sold for such innocent purposes as the manufacture . 
of fireworks, or for hunting and sporting, yet confiscation will 
take place. For it is considered that the belligerent has the right 
to prevent the entry of such intrinsically dangerous material 
within the control of the hostile government. The chance that it 
may be impressed or seized, the certainty that at least it must in- 
crease the general supply for all purposes, lower the price and 
prevent the dearth of an essential means of war, is sufficient to 
confer the absolute right of stoppage in transitu. 
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Two distinct systems present themselves, upon either of which 
courts might proceed to classify and adjudicate in contested cases. 
The one is that of the arbitrary list; the other is that of the ad- 
mission of evidence, and the application of abstract principles of 
law to the facts in each separate cause. 

It may be established that certain specified articles shall always 
and under all circumstances be contraband, and that no other arti- 
cles shall ever be so. Or the fate of each cargo may be deter- 
mined upon a consideration of all the circumstances attendant 
upon that particular exportation, in connection with the character 
of the war and the needs of the belligerent consignee. 

Two conflicting forces, which are ceaselessly at work upon the 
doctrine of contraband, are allied respectively with these two sys- 
tems. There is upon the one hand the strong desire to keep the 
list of contraband as small as possible. This feeling naturally in- 
fluences those nations which would expect in time of war to need 
to import freely from neutrals, without at the same time possessing 
the maritime power essential to secure comparative immunity for 
such importations. Upon the other side are ranked those powers 
whose home production of warlike stores is ample; or whose 
maritime power is so great that they find their interest in prevent- 
ing as widely as possible all carriage of goods to their foes, while 
feeling quite able to protect commerce to their own ports. 

The wish to restrict the list of contraband naturally finds its 
congenial ally in the principle of the fixed list. For since it is 
impossible to say that certain dubious articles, — articles ambigui 
or ancipitis usus as they are called, such as horses, coals, bread- 
stuffs and the like, — shall always and by an intrinsic necessity be 
intended for belligerent use, therefore it is urged that they cannot 
be placed upon the black list, but must be allowed always to go 
free. The contrary desire to enlarge the range of contraband is 
naturally aided by a doctrine which will allow almost any thing to 
assume that character, provided only that it is very essential to 
the belligerent to whom it is going. Logically, there is nothing 
which is capable of any use whatever in war, that might not 
under a conceivable conjunction of circumstances become liable to 
condemnation under the operation of the system of abstract prin- 
ciples. For these principles, in fact, resolve themselves into the 
assertion of the right to seize any thing which is going to the 
enemy to supply his military want or relieve his military emer- 
gency. 
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The former theory has found its chief exponents and advocates 
among the publicists of Continental Europe. Its grand advantage 
lies in its certainty. Every neutral merchant can readily inform 
himself of the list which is established by each belligerent. Thus 
he is enabled to avoid a vexatious and embarrassing risk. The 
chance of misunderstanding and collision between the belligerent 
aud the neutral is greatly reduced. This is a national advantage ; 
though its importance is small in proportion as the frequency and 
fear of such misunderstanding and collision is inconsiderable, 
The substantial gain is that of the individual merchant. He finds 
that the unknown quantity is eliminated from commerce with the 
warring powers. Yet it is certain that in spite of these practical 
recommendations and of the leaning of divers publicists, this 
doctrine is rather on the wane. The highest possible degree of 
certainty was attained by the old method of a minute and pub 
lished enumeration by each belligerent of articles which it would 
regard as contraband. Yet its merits did not prevent this custom 
from falling into desuetude. Mercantile interests are obliged to 
yield to national policy. The average interest of the multitude 
overrides the personal financial welfare of the isolated trader. 
When certainty is sought it is now gained by treaties and conven- 
tions, which are numerous and increasing. In the absence of lists 
thus established, the doctrine of determining each especial case 
upon its own proper merits is gradually but surely gaining ground, 
and will soon exclude its rival altogether from the field, if it has not 
done so already. It is the system always consistently pursued by 
Great Britain and the United States. This fact alone must operate 
strongly in its favor. For in questions of a commercial and mar- 
itime nature, the dicta of these countries are apt to outweigh those 
of other powers. The United States, especially, has acquired 
peculiar influence in matters of international law, by reason of 
having inaugurated and introduced several important improve- 
ments and innovations. Further, the opposition of Continental. 
Europe has been very fitful and uncertain. Even the publicists 
are not wholly united. Heineccius admits that pretty much any 
article may become contraband “ si guid hostis laboret inopia;” 
and upon the breaking out of war the governments have been 
very apt to set the theorists at defiance, and to declare many 
things besides arms and munitions of war to be either absolutely 
or occasionally contraband. 


CONTRABAND OF WAR. 259 


The trial upon the question of confiscation according to the 
English and American mode is akin to any other trial of a 
question of mixed law and fact. Important points of evidence 
are usually considered to be the character of the war, the peculiar 
needs of the enemy, the quantity in which the article is being ex- 
ported, the port of destination, and other similar matters. Thus in 
the last war between Prussia and Austria, conducted in the heart 
of Europe, materials for building ships, which are very often held 
to be contraband, would have had in their favor a strong presump- 
tion arising from the continental character of the war. In the 
present war it is said that blankets have been ordered by Prus- 
sia from England in great quantities. Ordinarily blankets would 
not be- regarded as contraband; but the peculiar needs of Prus- 
sia, in the anticipation of maintaining an immense besieging 
force in camps throughout the winter, might during this campaign 
render blankets confiscable merchandise. In the case of the Peter- 
hoff, 5 Wall. 28, blankets, boots and other like articles, which from 
the marks on the cases and from their own appearance were evi- 
dently intended for the use of the Confederate forces, were confis- 
cated as contraband. Any ship may carry such a quantity, even of 
the most objectionable articles, as is not utterly disproportioned to 
her natural outfit or to maritime customs. It is only when such 
goods constitute a material portion of the cargo proper that they are 
condemnable. The port of destination has been heretofore much 
dwelt upon as constituting a weighty item of evidence. Cordage, 
spars, provisions, on their way to a port of naval equipment, it has 
been often said would be condemned, when the same articles on 
their way to a commercial port would be released. But how long 
this consideration will continue to be deemed so important, even to 
the point of being well nigh conclusive, may fairly be doubted. The 
means of internal communication are now so easy and so cheap, 
that every exporter would be careful to secure at so moderate a 
charge the presumption of innocence, by shipping to a commercial 
port. The land carriage would appear an inconsiderable item 
when set off against the great diminution of risk and the shifting 
of the onus of proof. 

An important point is, whether or not the article is the product 
of the country whence it is exported. For it is said that the 
right of a country to sell articles of natural produce, the result 
of the customary national industry, must be very gingerly inter- 
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fered with. The neutral nation, as a whole, cannot be made to 
suffer serious restrictions, such as may perhaps produce partial 
impoverishment or wide-spread loss and misery, simply by reason 
of the merely permissive doctrine of contraband. Individuals 
may be subjected to inconvenience, and, if they put themselves in 
the way of it, to loss of goods. But these occurrences, or at least 
the latter, will nearly always be the result of deliberately venture. 
some speculation. The people at large are not to be restrained 
from the arts and occupations, and shut out from the foreign cus- 
tom in and by which it has always been their wont to seek their 
subsistence. 

It is obvious that the English and American system, though sus- 
piciously in accordance with the self-interest of these maritime 
powers, especially so in the case of Great Britain, subserves with 
greater accuracy the ends of precise justice upon each occasion. 
It is harassing to the neutral merchant, who wishes to trench as 
closely as possible upon the borders of contraband, but would fain 
evade an actual infringement of the bounds. He cannot be quite 
sure what will be the opinion of the judge or jury of the belliger- 
ent in case his vessel should be captured. He may fall the victim 
of a provoking and fatal difference of opinion. Yet an honorable 
tribunal will probably arrive at a fair conclusion. That which the 
neutral ought not, by the fundamental doctrine of contraband, to 
be allowed to furnish to the belligerent will be confiscated ; that 
which at any time he may innocently send will be allowed to go 
free. As it is an inevitable necessity that what is objectionable at 
one time will not be so at another, and vice versd@, it seems clear 
that abstract right will be attained only by such a shifting rule as 
is capable of adaptations to varying circumstances. 

Articles ambigui usus are numerous. The most important are: 
materials out of which munitions of war may be made; ships; 
naval stores, and materials for the construction of ships ; money ; 
coals; provisions. Of course the list could be extended almost 
indefinitely ; these, however, have heretofore constituted the chief 
topics of discussion between nations and among publicists. 

Materials out of which munitions of war may be made will gen- 
erally be held contraband,! certainly by English tribunals and 
probably in nearly all countries. Saltpetre may be mentioned as 
a frequent example. But something will often depend upon the 


1 Zouch, De Jure Feciali, pt. 2, § 8, qu. 8. 
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stage of manufacture, whether proximate to or far removed from 
the finished condition requisite for actual military use. Rifle- 
barrels and gun-stocks would naturally be very nearly as objection- 
able as rifles and guns. There is but a short step between them 
in their disjoined state, and that combined condition in which their 
primary and ordinary use becomes military. But wood, iron and 
steel, being at a much earlier stage and naturally applicable to far 
other purposes, are looked upon more favorably ; nor is it probable 
that at the present day they would be condemned upon the sole 
evidence of their intrinsic character, unless other circumstances 
of suspicion should be added to turn the scale. (See Lord Stow- 
ell’s opinion concerning hemp and cordage, infra.) 

The weight of authority in favor of holding naval stores and 
materials for building ships to be contraband is sufficiently prepon- 
derant to be deemed conclusive. Even Bynkershoek, who appears 
to have an instinctive repugnance to holding unmanufactured 
materials to be contraband, overcomes this sentiment so far as to 
admit that materials for building ships may become confiscable if 
the belligerent is in great stress for them. Heineccius accepts 
the doctrine. (De Nay. &c., Comm. XIV.) Vattel is of the same 
opinion. (Droit des Gens. III, c. 7; § 112.) It has been the 
policy of the United States to consider ship-timber and naval stores 
contraband by international law. (See Debrett’s State Papers, 
380). But in their treaties they have often agreed upon the con- 
trary doctrine. Material for building ships was declared contra- 
band by the British Order in Council of February 18, 1854. 
Planks and wood fit for ship-building were so held in the case of 
the Endrought, 1 Rob. Adm. 23. Sailcloth was so held in the 
Neptunus, 3 id. 108, and in the Nostra Signora de Begona, 5 id. 98. 
Masts and anchors were so held in the Staat Embden, 1 id. 29, 
and in the Charlotte, 5 id. 314. Hemp, not being the product of 
the country exporting it, was declared contraband in the Apollo, 
4 id. 158. But Lord Stowell said that hemp was much more 
favorably regarded than cordage. Copper adapted for sheathing 
was held contraband in the Charlotte, 5 id. 275. Pitch and tar 
are to be regarded as contraband, unless they are the product 
of the country whence they are sailing. Valin, Ord. de la Mer, 
tit. 2, liv. 3, art. 11. The Maria, 1 Rob. Adm. 372; the Sarah 
Christina, ibid. 241 ; the Richmond, 5 id. 336; the Twee Juffrowen, 
4 id. 242; the Neptunus, 6 id. 403 ; the Yonge Tobias, 1 id. 329 ; 
the Charlotte, 1 Acton, 201. 
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A ship, theoretically considered, may or may not be contraband, 
If on its way to a belligerent port for the purpose of being sold to 
the belligerent, it will be contraband if it is adapted or readily 
adaptable for warlike use ; equally so doubtless if it be adapted for 
the transportation of troops, or even perhaps of military material. 
Inasmuch, therefore, as very few vessels are not capable of being 
fitted and used for one or the other of these purposes, it may be 
laid down generally that ships will pretty surely be condemned as 
contraband of war. Nor will it help the matter that a contingency 
may prevent the sale. Thus where the captain had orders to sell if 
he could find a good purchaser, but otherwise to seek freight, the 
ship was condemned. (The Brutus, 5 Rob. Adm. 331, note and 
app.) The case of the Meteor, heard before Judge Nelson in the 
United States Circuit Court, may also be regarded as furnishing 
authority for the same doctrine. | 

The Neutrality Acts of the United States and Great Britain may 
possibly have had the effect of clouding the popular apprehension 
of this subject. But the thread of an unquestioned and unques- 
tionable principle is quite capable of being traced through all the 
legal argument and diplomatic controversy. With regard to ships, 
as with regard to all other descriptions of contraband merchandise, 
no restriction is placed by international law upon trade. The 
naked right to sell a ship of war toa belligerent is not interfered 
with. But a neutral port cannot be made the basis of hostile 
operations by either belligerent against the other. It is because 
the rights to sell a ship of war in a neutral port, or to send it from 
a neutral port for sale abroad, are so apt to be wrongfully magni- 
fied into the actual equipment and despatch of a military expedition 
from that port, that Neutrality Acts have been passed. Their 
intent has not been to prohibit sales, but they have been obliged 
to hamper the right of sale with a multitude of safeguards against 
the activity and deceit of men who would add to the legitimate 
business transaction an improper and unjustifiable adjunct. The 
history of the neutrality legislation shows this. The first Neutral- 
ity Act ever known was passed by the United States. The imme- 
diate provocation was the equipment by France of privateers, which 
departed manned and armed from our ports to cruise against Great 
Britain. Congress therefore passed the Neutrality Act of 1794. In 
1817 and 1818 this was improved, at the suggestion of the Portu- 
guese minister, to meet necessities arising out of the war then 
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waging by Spain and Portugal with their cis-Atlantic colonies. 
In each of these years Congress carefully and by obvious intent 
reserved to American citizens the power to sell. A proposed Dill 
took away this power, and was amended before becoming an act 
by the striking out of all such prohibitive language. Congress 
simply furnished legal machinery to the executive whereby the 
stretching of the transaction of sale into the dispatch of a military 
expedition might be prevented. The British Foreign Enlistment 
Act, modelled upon our own legislation, aimed by less effective 
language to accomplish precisely the same end. 

Familiar examples of innocent and guilty transactions will occur 
at once to every American. Of the former, the case of the Meteor 
is recent and prominent. The libel averred that she was to be 
sold to Chili, then at war with Spain, with both of which nations 
we were at peace. Judge Nelson maintained the right of the 
owners to sell the ship, as she lay at the wharf, unprepared for 
military service, neither manned nor armed, and having no covert 
arrangements made for the procuring of either men or arms. 
Even the government counsel acknowledged that, in order to con- 
demn the vessel, it would be necessary directly to overrule the 
whole course of American jurisprudence on the subject. The right 
of sale, bond fide, to a belligerent, unaccompanied by extraneous 
illicit circumstances has been upheld by our courts as clearly and 
consistently as by our legislature. (The Mermaid, Bee, Adm. 69; 
Moodie v. The Alfred, 3 Dall. 307, — which is probably the same 
case under a different name. The Santissima Trinidad,7 Wheat. 
283,—a famous and leading case. Also The United States v. 
Quincy, 6 Pet. 445.) The instance of the guilty transactions, which 
will at once occur to all, is that of the Anglo-rebel cruisers. It 
was not because the Messrs. Laird sold a war ship to the Confed- 
erates that we have a claim against England for a breach of inter- 
national law. But it was because collateral arrangements for 
completing the equipment and armament of the ship so sold, by 
placing on board officers and crew, guns and provisions, rendered 
the entire procedure in fact the inception of a hostile undertaking 
from the confines of a neutral country. It is needless to elaborate 
further a matter which is in a measure digressive. It may be 
declared as indubitable that the pure, unalloyed bargain and sale 
of a ship, even a ship of war, to a belligerent is legal by the rules 
of international law; that such a ship is, however, contraband of 
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war, and if captured after sale on her way towards delivery, or 
before sale on her way toward a market where she is intended to 
be sold to a belligerent, she will be properly condemned. Neutrality 
Acts have not been intended to change this state of the law, but only 
to furnish sufficient means for preventing its abuse. Our original 
proposition that the doctrine of contraband of war does not operate 
as a restriction upon trade, upon dealings which are purely com- 
mercial, remains correct, even in this matter of war vessels. The 
neutral is not called upon actively to interfere with commerce, but 
he is called upon actively to prevent the use of his territory as a 
base-of hostile operations. 

Phillimore says that unwrought metal, intending thereby, as 
may be inferred from the context, the precious metals only, and 
coined money are contraband (III. 224, 360), and cites a number of 
treaties in which they are so considered. (See Manning, 285, 286; 
Ward, 231.) It is perfectly proper for a belligerent to negotiate a 
loan upon the Exchanges of neutral countries ; but the proceeds of 
the loan, if taken by the other belligerent on their voyage to the 
borrower, are condemnable. 

Horses are, or at least may be, contraband. (Kent, Comm. I. 
136; Valin, liv. 3, tit. 9,art.11. Phillimore III. 361.) They are 
specifically declared contraband in several treaties. 

Coals, if not always contraband, are at least often to be consid- 
ered so. The tendency seems to be to place them upon the list of 
things presumptively contraband. Ortolan, regarding them as an 
article of general necessity, asserts that they should always be free. 
Hautefeuille must be regarded as taking the same position by 
reason of his general theory which substantially limits contraband 
to actual munitions of war. But this position of Hautefeuille is so 
eccentric as to be practically almost valueless. During the Crimean 
War the English stopped coals going to Russia, and the ministry 
declared that they were to be considered ancipitis usus. In 1859 
the British government took the same ground, and advised certain 
inquiring merchants that in many cases coals would be rightly 
held contraband, and that the traffic was therefore undertaken 
subject to an unavoidable risk. 

It remains to discuss the character of provisions, commeatus, as 
the publicists have a fancy for calling them ; nobilissima questio, 
as Phillimore styles the controversy, when he prepares gallantly to 
encounter its difficulties. There is a great deal to be said, and a 
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great deal has been said upon both sides. Authorities and prece- 
dents could not conceivably be more inconsistent. A nation which 
should undertake to confiscate grain or other food taken on the way 
to its opponent, would have abundant precedents to cite for its 
action. A neutral nation which should resent such seizure, espe- 
cially if the cargo seized was the natural product of its own soil, 
would have ample argument and authority at its back. The ques- 
tion was chiefly discussed in 1793, when in the war between France 
and Great Britain each party undertook to seize provisions on the 
way to the other. Great Britain professed an expectation and inten- 
tion of producing a famine in France, but was really hard pressed for 
food herself. She further sought to draw support from the infamous 
character of the war on the part of the French, as if France had 
set herself against civilization and mankind in general, and no 
neutral could find fault with any measure adopted for crushing 
out the pest. This réle of the delivering archangel, so magnani- 
mously assumed by Great Britain on behalf of mankind at large, 
was unfortunately ignored by international law. The Danish 
minister, Bernstorf, in an elaborate controversy with Lord Gren- 
ville, quite overthrew the logic of that skilled diplomatist, as even 
Mr. Phillimore is fain to acknowledge. The United States, very 
naturally asserting the interest of a great grain-growing and 
exporting country, likewise ranged herself against Great Britain. 
Finally that country was virtually worsted, for the commissioners 
who sat for the decision of the matter awarded to the sufferers an 
indemnification which was duly paid. Pothier says provisions 
cannot be contraband. (Traité du Droit de Proprieté, Pt I., ¢. 2, 
§ 2,104.) So also Valin (Liv. 3, tit. 9, art. 11). Loccenius is 
of the contrary opinion. (De Jure Marit. I.,c. iv., p. 41.) Philli- 
more thinks they may sometimes be contraband; for sometimes 
they may be rendered by circumstances more important than any 
fabricated arms or munitions. (III. 344.) So Lord Stowell, in the 
Jonge Margaretha. (1 Rob. Adm. 174.) Heineccius says food 
may be contraband. (De Nav., &c., Comm. XIV.) Vattel says, 
“Even provisions”? may become contraband when it is expected 
that a place will be reduced by famine. But this has usually been 
regarded as an opinion that they are contraband only if going to a 
blockaded or invested place. So that Vattel may be ranked 
among those who would ordinarily regard provisions as free. 
(Droit des Gens. II. ¢. 7,§ 112.) Bynkershoek says provisions 
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are “often excepted.” His own opinion and that of Grotiug 
appears to be that provisions should only be seized in cases of 
urgent necessity. It has sometimes been found convenient to 
flank the difficulty by substituting the right of pre-emption in 
place of the right of seizure as contraband. The belligerent 
then stops the provisions, carries them into his own ports 
and appropriates them to his own use, but pays for them, pays 
freight and all charges and losses by reason of the detention, 
and either a fair mercantile profit which has usually been esti- 
mated at ten per cent, or else the valuation at the port of original 
destination. This system received the indorsement of Great 
Britain and the United States in the treaty of November 19, 1794 
(Art. 18). 

Any description of merchandise, going to a blockaded port, is 
confiscable. A cargo of bibles and prayer-books, seized on the 
way to Charleston, were confiscated in our late war by the Prize 
Courts of the Northern Districts. 

Enemy goods in a neutral bottom, whatever their character, 
have been held confiscable. The dogma of Free Ships, Free Goods, 
has, of late, interfered with this doctrine to some extent; but the 
history of that vexed matter cannot be entered upon at present. 
Of course the immunity, when recognized, affects only enemy 
goods ; and the acceptance of the rule has nothing whatever to do 
with the condemnation of neutral goods on the ground of their 
objectionable character. It would simply place enemy goods in 
neutral bottoms on the same footing as neutral goods in the same 
bottoms ; would absolve them from the imputation of contraband 
on the sole ground of enemy ownership, but would leave them to 
be regarded as contraband if such was their own intrinsic and ab- 
solute nature. 

The carriage of military dispatches or military persons is so 
near akin to trade in contraband merchandise that it is usually | 
discussed in the same connection. It is a subject still presenting 
many dubious and difficult questions. Mr. Dana, in annotating 
Wheaton’s International Law, has written a long, elaborate and 
exhaustive essay upon it which deserves to be considered the most 
satisfactory discussion and elucidation of the topic as yet extant. 
The theory seems to be, that a vessel which performs an act of 
this nature is practically engaged in the belligerent service of the 
enemy. It is therefore a more serious matter than the simple 
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effort to trade in objectionable merchandise ; it is an actual offence, 
a phrase which is too grave to be applied to ordinary dealing in 
contraband goods. As such it properly draws after it a higher 
penalty than is now commonly annexed to the transport of arms 
or munitions of war ; it involves the confiscation of the vessel and 
of so much of the cargo as is owned by the party or parties re- 
sponsible for the unneutral act. 

The degree of importance of the dispatches has nothing to do 
with the measure of guilt incurred by carrying them. It is 
enough that they are of a military nature. But their mere pres- 
ence on board the vessel is not alone sufficient to affix the character 
of belligerent service. The facts must show a wrongful knowl- 
edge and intention on the part of some person or persons having 
some degree of control over the ship. Complicity is essential. 
An office of this sort unwittingly performed is innocently per- 
formed. Letters and mails, apparently in the way of ordinary 
correspondence, may be carried with immunity. (The Rapid, 
Edwards, 228.) But if the circumstances be such that the master 
or owner must be impaled upon one or other horn of the dilemma 
of guilty knowledge or unwarrantable negligence, his real igno- 
rance will not rescue him from the penalty. The law will conclu- 
sively charge him with a knowledge of that which, as a reasonable 
man, he ought to know; and the exaction of care and diligence 
will tend toward severity rather than lightness. 

In the carriage of military persons, circumstances attendant 
upon the undertaking will render it guilty or innocent. The most 
aggravated shape is that of an actual chartering to the enemy for 
the purpose of transportation. Scarcely less offensive is the con- 
tracting to carry, though other cargo and persons are also to be 
carried, and this is only a part of the employment of the vessel 
on the voyage. Certainly the former, and probably also the latter 
of these acts, render the ship pro hac vice substantially enemy 
property ; and as such it is a proper subject of capture. Another 
shape is the simple taking of officers or soldiers on board the 
vessel as passengers; the mere passive permission to them to 
embark upon payment of their fare, like any other persons. This 
may give rise to the necessity of drawing nice and difficult lines 
of distinction. The neutral vessel cannot become, even without 
the active interference of its owners, a military transport, though 
there is authority for saying that she must be allowed to carry 
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private passengers. Troops in charge of their superior officers 
take their military character with them. Yet a single general 
may be of more value than a fully officered regiment. The ques- 
tion whether or not the passage-money is paid by the belligerent 
government or by the individual has been considered to bear 
weightily upon this doubt, though it seems too slender a thread to 
act as the sole guide in so difficult a labyrinth. The opinion of 
Sir William Scott in the case of the Friendship (6 Rob. Adm. 
420), is the leading and most satisfactory authority upon this 
topic. But there is a wide field still open to discussion. 
Diplomatic dispatches are allowed to pass free. (The Caroline, 
6 Rob. Adm. 461.) Whether or not diplomatic agents are en- 
titled to the same immunity is a vexed question. The case of the 
Trent will at once suggest itself as being directly in point. But 
though the subject was discussed and disputed in the correspond- 
ence which then took place between the English and American 
ministers, no determination was reached. Mr. Seward cited Vat- 
tel and Sir William Scott to show that it was legal for one bel- 
ligerent to hinder the other from “sending ministers to solicit 
assistance,” and assented that by this rule Mason and Slidell were 
contraband. His position was denied by Earl Russell. Thus it 
was left an unsettled issue. The right to hinder the sending of 
diplomatic envoys, if it exists, is to be strictly construed. It is 
precisely a right to hinder the sending, not aright to interfere after 
the sending has been completed. Had Mason and Slidell once 
reached their destination, they would thereafter have been invested 
with that immunity which pertains to a diplomatic agent on board 
a neutral vessel. But on their way thither they were, by the 
American doctrine, to be regarded as embryotic ministers only ; 
their diplomatic character and privileges had not vested absolutely, 
but were contingent upon their uninterrupted arrival at the coun- 
tries to which they were respectively accredited. Had those coun- 
tries refused to receive their credentials, they would never have 
been ministers. A further point raised in this case was, that the 
vessel from which they were taken was plying between two neu- 
tral ports. The persons seized had come safely to Havana, and 
were sailing thence to Nassau. Something of moral influence 
may perhaps be attributed to the fact that they were making an 
ocean passage over the broad Atlantic. There seemed nothing 
very insolent in interfering with them upon that vast ownerless 
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waste, and the neutral termini seemed to sink into insignificance. 
But suppose that Mr. Slidell, who was accredited to France, had 
come safely to Great Britain, and that in crossing thence from 
Dover to Calais a war ship of the United States had stopped the 
little channel steamer and taken him out of it, or even carried 
it off for condemnation and confiscation. Logically, the transac- 
tion would have been identical with the stoppage and seizure in 
mid-ocean ; but morally how different must the two deeds appear! 
In the latter shape, how very like an unjustifiable outrage, though 
in the former shape the real underlying substantial cause of objec- 
tion seemed of so very slight account! As will be easily seen, the 
chief result of the Trent case, in its bearing upon this matter, was 
to show how utterly the whole subject of the transportation of 
diplomatic persons remains in dubio. 

One thing however the United States claim, and with a good 
show of right, that the Trent case did settle conclusively, and that 
is, that where the passage of contraband persons is to be inter- 
rupted, it is unjustifiable to remove them bodily from the vessel, 
and to allow her to proceed. She must herself be seized and 
carried into the belligerent port for trial in the Prize Courts. 
Great Britain had been wont to assert the right of stopping ves- 
sels of other nations on the high seas, and taking from them 
persons over whose motions she claimed the right of control. 
The United States and many European nations had resolutely 
denied this claim. In the haste and excitement of the moment 
Earl Russell wrote an ill-considered note, in which he complained 
of the taking by an American war ship of innocent persons from 
an innocent British ship on the high seas. This was the whole 
substance of his statement. Mr, Seward saw and seized his ad- 
vantage. Having argued that the persons were contraband, and 
that, had the Trent been’ brought into a port of the United 
States, she would properly have been condemned for carrying 
them, he then acknowledged that the taking of the persons from 
the vessel without also taking possession of her for trial was 
contrary to the sound doctrine of international law, though in ac- 
cordance with the principles hitherto asserted by England ; he 
expressed his pleasure that Great Britain had seen the error of 
her ways, and that concord was for the future to prevail on so im- 
portant a topic ; and closed by stating, in accordance with the now 
established principle, that the prisoners should be liberated. 
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Earl Russell, somewhat nettled at the road by which this conclu- 
sion had been reached, sought to unde the mischief of his first 
note by writing another, and including therein all that his over- 
sight had omitted from the first. England, therefore, still seeks to 
repudiate the position assumed by this country and by the major. 
ity of the civilized powers of the world; but she has so far com- 
promised herself that her final abandonment of her isolated 
position may be very surely predicted. 

The subject of contraband persons should not be dismissed 
without a brief mention of the Southern negroes, not because they 
were contraband in our late war, but because they have been so 
universally called so. The analogy was barely close enough to 
justify the conversational use of the phrase, which was neverthe- 
less as matter of technical accuracy grossly misapplied. Emanci- 
pation was properly called a “war measure;” but it was not 
properly based on any conceivable theory of contraband. In the 
first place, it was emancipation and not confiscation. In the next 
place, that which may be contraband on its way to the enemy, 
ceases to be contraband when it is upon his soil and under his 
sole control. Contraband implies pending transit. Emancipa- 
tion was never supported on the ground that the slaves were 
merchandise. Quite the contrary doctrine obtained at the North. 
Even if they were merchandise, they were the merchandise of an 
enemy, on enemy territory, in enemy possession, and therefore 
they were clearly not contraband merchandise. Our control over 
such merchandise was that of belligerent captors of belligerent 
property from our opposing belligerent. The laws of war recog- 
nize and provide for this occurrence; and are wholly distinct 
from the laws of neutrality which preside over contraband. Still 
less were the slaves contraband persons. Persons are called con- 
traband with reference to the legal effect uf their presence on board 
a neutral ship, rather than with reference to their own intrinsic 
character. We have already said that they may be on board 
under such circumstances as not to have this effect; then, though 
their inherent character is unchanged, the contraband element is 
non-existent. The presence of officers of a belligerent on a neu- 
tral vessel, in an objectionable manner, causes the condemnation 
of the vessel, for being engaged in a hostile service ; but even then 
the officers per se are simply enemies, and when seized, are to be 
held as ordinary prisoners of war. The slaves were not enemies, 
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nor did we hold them as prisoners of war; nor did we find them on 
a neutral vessel or even on neutral territory. So far from being our 
enemies, voluntary passengers in the neutral ship of state called 
the Southern Confederacy, we regarded them as our friends and 
well-wishers forcibly detained in a rebel craft, which was hostile, 
not only independently of but wholly at variance with the charac- 
ter of these imprisoned victims. 
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HOW FAR ARE CORPORATIONS LIABLE FOR ACTS NOT AUTHOR. 
IZED BY THEIR CHARTERS? 


Tne East ANGLIAN Rattways Co. v. THe Eastern Counties 
Raitway Co.* 


Jervis, C.J. This is an action of covenant. The declaration states, 
that, before the contract was made, there were four railway companies, each 
incorporated by a separate act of parliament,— Zhe Lynn and Ely Rail- 
way Company, The Ely and Huntingdon Railway Company, The Lynn 
and Dereham Railway Company, and the defendants, The Eastern Counties 
Railway Company; that the Lynn and Ely Railway Company had intro- 
duced into parliament, upon their own petition, four bills for purposes 
connected with their railway; that the three first-named companies had 
agreed to amalgamate and form one company under the name and style of 
The East Anglian Railways Company ; and that a bill was then pending in 
parliament, to give effect to such agreement. The declaration then states 
that the defendants, by an indenture under their common seal, between 
themselves and the plaintiffs (comprehending the three first-named com- 
panies, since amalgamated by act of parliament), covenanted with the plain- 
tiffs (amongst other things) to take a lease of their railways, upon certain 
terms mentioned in the indenture ; and to find the capital necessary for the 
construction of the extensions, branches, and works authorized to be con- 
structed by the bills then pending in parliament, and to pay the costs of 
preparing and promoting such bills, whether the same should pass into law 
or not. The declaration further states that the bills were proceeded with; 
that two were passed, and that the costs of the bills, amounting to a large 
sum, had not been paid by the defendants to the plaintiffs. 

The defendants set out the indenture upon oyer, and pleaded that the 
plaintiffs had no authority to grant leases of their railways to the defend- | 
ants; that they had been unable to obtain acts of parliament for that 
purpose ; that they had abandoned all intention of so doing ; and that sev- 
eral shareholders of the defendants’ company (naming them) had not 


assented to the making or executing the indenture or the agreement therein 
contained. 


* We print this case rather than any later one, because it is short, and yet very 
clear, is one of the earliest and most constantly cited of the many cases on the sub- 
ject, and after being much criticised, has been followed in the latest English adjudi- 
cations. It is reported 11 C. B. 775; 21 L. J. x. s. C. P. 23; 16 Jur. 249. 
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The plaintiffs demurred generally to this plea: and the question for the 
opinion of the court is, whether upon this record the plaintiffs can maintain 
their action. We are of the opinion that they cannot, and that the defend- 
ants are entitled to judgment. 

The defendants are incorporated by the Statute 6 & 7 W. IV., c. 106, 
the first section of which enacts that certain persons shall be united into a 
company for making and maintaining the railway mentioned in that section, 
and other works by that act authorized, and for other purposes in that act 
declared, and for that purpose shall be one body corporate by the name and 
style of “ The Eastern Counties Railway Company,” and have perpetual 
succession and a common seal. 

The third section impowers the company to raise a sum of money for 
making and maintaining the said railway, and other works authorized by 
the act; and the fifth section directs the money so raised to be expended in 
and towards making and maintaining the said railway and other works, and 
in otherwise carrying the act into execution. The money raised on mort- 
gage is to be applied in the same way,—s. 246; and the profits of the 
company, after defraying the expenses of making, maintaining, and working 
the said railway, are to be accounted for and divided amongst the proprie- — 
tors of the undertaking, — ss. 170, 171. 

This act is a public act, accessible to all, and supposed to be known to all; 
and the plaintiffs must, therefore, be presumed to have dealt with the defend- 
ants with a full knowledge of their respective rights, whatever those rights 
may be. 

It is clear that the defendants have a limited authority only, and are a 
corporation only for the purpose of making and maintaining the railway 
sanctioned by the act; and that their funds can only be applied for the 
purposes directed and provided for by the statute. Indeed it is not con- 
tended that a company so constituted can engage in new trades not contem- 
plated by their act; but itis said that they may embark in other undertakings, 
however various, provided the object of the directors be to increase the 
profits of their own railway. 

This, in truth, is the same proposition in another form; for if the com- 
pany cannot carry on a new trade, merely because it was not contemplated 
by the act, they cannot embark in other undertakings not sanctioned by 
their act, merely because they hope the speculation may ultimately increase 
the profit of the shareholders. They cannot engage in a new trade; be- 
cause they are a corporation only for the purpose of making and maintain- 
ing the Eastern Counties Railway. What additional power do they acquire 
from the fact that the undertaking may in some way benefit their line ? 
Whatever be their object or the prospect of success, they are still but a cor- 
poration for the purpose only of making and maintaining the Eastern 
Counties Railway, and if they cannot embark in new trades because they 


XUM 


274 ULTRA YIRES. 


have only a limited authority, for the same reason they can do nothing not 
authorized by their act, and not within the scope of their authority. 

Every proprietor when he takes shares has a right to expect that the 
conditions upon which the act was obtained will be performed, and it is no 
suflicient answer to a shareholder expecting his dividend, that the money 
has been expended upon an undertaking which at some remote period may 
be highly beneficial to the line. The public also has an interest in the 
proper administration of the powers conferred by the act. The comfort 
and safety of the line may be seriously impaired, if the money supposed to 
be necessary and destined by parliament for the maintenance of the railway be 
expended in other undertakings not contemplated when the act was obtained, 
and not expressly sanctioned by the legislature. 

The cases in equity which have been cited proceeded upon this view of 
the subject, and were decided, not because the particular act restrained by 
injunction was a breach of trust, but because it was not within the scope of 
the directors’ authority, was not justified by the statute, and was, therefore, 
illegal. In Colman vy. The Eastern Counties Railway Company,‘ the Master 
of the Rolls, Lord Langdale, says, “It has been very properly admitted 
that railway companies have no right to enter into new trades or businesses 
not pointed out by the acts; but it has been contended that they have a 
right to pledge, without limit, the funds of the company in the encourage- 
ment of other transactions, however various and extensive, provided the 
object of that liability is to increase the traffic upon the railway, and there- 
by to increase the profit to the shareholders. There is, however, no au- 
thority for any thing of that kind.” So in Salomons y. Laing,* he says, 
“ A railway company, incorporated by act of parliament, is bound to apply 
all the moneys and property of the company for the purposes directed and 
provided for by the act, and for no other purpose whatsoever.” 

The same principle was adopted by the Lord Chancellor in the case of 
Bagshaw vy. The Eastern Union Railway Company ;* by Lord Cranworth, 
in Beman v. Rufford as reported in the Jurist for this year,‘ and, as we 
are told, by Vice-Chancellor Turner, in the case of The Great Northern 
Railway Company v. The Eastern Counties Railway Company® In the 
last two cases, the learned judges treated questions similar to the present 
as purely legal questions, and therefore directed cases to be stated for the . 
opinion of a court of law, but at the same time expressed their opinion that 
‘the contracts were illegal, and therefore void. 

If the contract is illegal, as being contrary to the act of parliament, it is 
unnecessary to consider the effect of dissentient shareholders; for if the 
company is a corporation only for a limited purpose, and a contract like 
that under discussion is not within their authority, the assent of all the 


1 10 Beav. 15. 212 Beav. 352. % 2 M’Naght. & G. 389. 
4 16 Jur. 914; (1 Simons n. 8. 550). 5 9 Hare, 306? 


XUM 


e 


ULTRA VIRES. 275 


shareholders to such a contract, though it may make them all personally 
liable to perform such contract, would not bind them in their corporate: 
capacity, or render liable their corporate funds. 

But it is said that it does not sufficiently appear upon this record that the 
bills in parliament, and for which the defendants covenanted to pay the 
costs, were not connected with the defendants’ railway. If railway com- 
panies could embark in undertakings collateral to their main line, merely 
because the main line might in the result be benefited, there would be much 
in this objection; but upon the view which we have above expressed, the 
objection cannot prevail. 

We know that each of the four litigant companies has a separate act 
of parliament: we know that the statute incorporating the defendants’ 
company gives no authority respecting the bills promoted by the plaintiffs ; 
and we are, therefore, bound to say, that any contract relating to such bills 
is not justified by the act of parliament, is not within the scope of the 
authority of the company as a corporation, and is therefore void. 

For these reasons we are of opinion that there ought to be judgment for 


the defendants. Judgment for the defendants. 
Bramwell (Wheeler with him) for the plaintiffs. 


Sir FP. Kelly (Crowder and Bovill with him) for the defendants. 


There are three classes of cases which may be ranged under the 
head of Ultra Vires, using that phrase with a certain latitude. 
First come those in which a corporation, created by a special stat- 
ute, is alleged not to be bound by its acts on the ground that they 
are contrary to such statute. The second class, which is peculiar 
to England, is of acts unauthorized by the deed of settlement of 
acompany. The third includes transactions which are possibly 
within the powers of the corporation, but which are beyond the 
powers of the directors who have undertaken them. We shall 
consider each class in turn. 

1. In England and in some of the United States, acts of incorpo- 
ration are public acts, which are supposed to be known to all, and 
it is clear that contracts, expressly or by necessary implication pro- 
hibited by such acts as being against public policy, are void like 
other illegal contracts. It is very well settled, moreover, that in 
the above class of cases the corporation is not estopped to set up 
the defence of ultra vires to a suit brought by a third person.} 


1 MacGregor v. Dover § Deal Railway, 18 Q. B. 618 ; Chambers v. Manchester § Mil- 
ford R. Co., 5 Best & S. 588; In re National Permanent Bl'dg. Soc. L. R. 5 Ch. 809; 
Earl of Shrewsbury v. North Staffordshire R. Co., L. R. 1 Eq. 593; Hood v. N. Y. § N. 
H. R.R., 22 Conn. 502; Pearce vy. Madison §- Indianopolis R.R., 21 How. 441; and 
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The difficulty has been to determine what acts charters are to be 
construed as prohibiting, and prohibiting on the above ground. 
The two views which have been taken are well shown by Taylor 
v. Chichester § Midhurst Railway Co." in the Exchequer Chamber, 
The case, as shortly stated by Mr. Justice Blackburn, was a suit 
on a covenant by a railway company, by which they bound them- 
selves, in the event of a bill then pending in parliament being 
passed into an act to pay to the plaintiff, within the space of three 
months next after the passing of the bill, the sum of £2,000. It 
was admitted that the covenant was not in itself illegal, and that 
it might have been enforced against any private persons, who, 
being promoters of a railway bill, had executed a deed containing 
similar stipulations on their part (p. 376). But the defendants 
were a railway company, who, at the time they executed the deed, 
were incorporated by a public act. The act which they obtained 
after the making of the agreement in question was also a public 
act, and contained no provision sanctioning the agreement; and 
both of the acts contained the clauses usual in such acts naming 
certain purposes to which “ only” the funds of the company were 
to be applied. The covenant sued upon was not for any of the 
purposes specified. The majority of the court held that the cove- 
nant was ultra vires and void, but Blackburn and Willes, JJ., dis- 
sented, and the former delivered an opinion marked by his usual 
ability. He admits not only, “that a contract to do an act 
forbidden by a public statute, as contrary to public policy, is illegal 
and void, —a doctrine in which I completely concur, — but also 
that the provisions relating to the appropriations of the capital to 
the purpose of the statutes authorizing it to be raised, are not 
merely for the benefit of the shareholders, which, therefore, they 
may waive, but are for the public benefit, making the appropria- 
tion of the funds to other purposes malum prohibitum.” But he 
doubts the soundness of the last doctrine, and he is very clear in 
his opinion “ that the position to be inferred from the language of — 
the judgment in the Hast Anglian Railway Company v. Eastern 
Counties Railway Company, that every appropriation of the funds 
that is not so far authorized by the statutes as to be binding on a 
cases cited hereafter. Even those courts whose indignation is moved at the defence, 
Brown vy. Winnissimmet Co., 11 Allen, 326, 331, would unquestionably sustain it, Mast 
Boston Freight R.R.Co. v. Hubbard, 10 Allen, 459; East Boston F. R.R, Co. v. Eastern 


R.R. Co. 18 Allen, 422; Whittenton Mills y. Upton, 10 Gray, 582. 
1 2 Ex. 356. 2 Supra. 
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dissenting minority of shareholders, is therefore forbidden and 
illegal,” (p. 383), or as he elsewhere, (p. 382), puts it, “ that every 
thing not expressly or implicitly authorized as against the share- 
holders is forbidden as against public policy, and void,’ is not 
the law. He cites Baron Parke as stating the proposition cor- 
rectly, thus: “ if it appears by the express provisions of the statute 
creating the corporation, or by necessary or reasonable inference 
from its enactments, that the deed was ultra vires, —that is that 
the legislature meant that such a deed should not be made ’’ — then 
the deed will not bind it ;} and after referring to the cases which have 
adopted that statement, he says, “ 1 think, therefore, we are entitled 
to consider the question to be, not whether the present defendants 
had, by virtue of their act of incorporation, authority to make the 
contract, but whether they are by those statutes forbidden to make 
it.” (p. 384.) His arguments did not prevail however, and the major- 
ity of the court not only refer to the East Anglian case above cited 
as good law, but seem indisposed to limit the inferences to be drawn 
from the language there used, and apparently deny that there is 
any distinction between transactions u/tra vires under the act of 
incorporation, as between the corporation and its members, and 
those which are void as between it and third persons on the ground 
that they are against public policy. In other words, we understand 
the court to be of opinion that acts w/tra vires in the first connec- 
tion are void in the other, and that the consent of all the stock- 
holders would not suffice to make them valid. In this case, four 
judges in the Exchequer Chamber reversed the opinion of four in 
the Exchequer in addition to the two who dissented above (See s. 
c.4H. & C. 409). But the case does not seem to have been so 
carefully considered in the court below. 

An important American case on the same subject is Bissell v. The 
Michigan Southern & Northern Indiana R.R. Co. This was an 
action to recover damages for injuries negligently inflicted on the 
plaintiff while travelling on a road in Illinois, alleged to be part of 
the defendants’line. The defence was that the defendants were two 


1 This was referred to by the majority as if it substantially agreed with the East 
Anglian case. It was considered by the Lord Chancellor in Shrewsbury & Birmingham R. 
Co. v. Northwestern R. Co., 6 H. L. C. 118, a more correct way of enunciating the doe- 
trine ; but he seems to think that the difference is unimportant, and it may be doubted 
whether the other cases referred to by Mr. Justice Blackburn, treat Baron Parke’s 
statement as materially moditying the language of previous cases. 

2 22N. Y. 258. 
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corporations, one of Michigan the other of Indiana; that they had 
connected their roads, and had mingled their funds and were doing a 
joint business ; that this was beyond the powers conferred on them 
by their respective charters, and so that the contract of carriage 
along the consolidated line in a third State was void. But this de- 
fence did not prevail. Most of the judges gave no reasons for their 
decision, and may have held, as Clerke and Selden, JJ., thought, 
that the action could be maintained for the tort, irrespective of the 
contract of carriage ; but Comstock, Ch. J., thought otherwise, and 
so the whole matter was discussed between him and Judge Sel- 
den. The former begins his very able opinion by a powerful 
assault on the notion that acts ultra vires cannot be acts of the 
corporation. There is undoubtedly an air of logical consistency 
in the argument, that the law creates a corporation, and only calls 
it into being quoad the legitimate objects of its creation ; that it 
only exists in the exercise of those functions which the law has 
endowed it with, and that it is unlike a natural person who exists 
and-acts independent of and outside the law, and consequently 
may transgress it. But to this Judge Comstock replies, not only by 
pointing out the great inducements to fraud which it would hold 
out, but by asking, “*‘ Why does the law provide the remedy by quo 
warranto against corporations for usurpation and abuse of power? 
Is it not the very foundation of that proceeding, that corporations 
can and do perform acts and usurp franchises beyond the rightful 
authority conferred by their charter?” “The privileges and 
franchises granted are not the whole of a corporation. Every 
trading corporation aggregate includes an association of persons 
having a collective will, and a board of directors or other agency 
in which that will is embodied, and through which it may be 
exerted in modes of action not expressed in the organic law. 
Thus, like moral and sentient beings, they may and do act in 
opposition to the intention of their creator, and they ought to 
be accountable for such acts.” We suppose then that we may 
take it to be the law, on considerations of at least practical 
weight, that corporations have a general and not a qualified 
existence ; and that when they escape liability for acts beyond their 
powers, it is not on the ground that such acts are not to be attrib- 
uted to them, but that they are illegal or at least unauthorized 
and void, as acts of natural persons would have been under the 
same circumstances. It is with this doctrine that Judge Com- 
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stock next deals, and takes ground not unlike that of Mr. Justice 
Blackburn. He says (p. 269), “The words ultra vires and ille- 
gality represent totally different and distinct ideas. It is true 
that a contract may have both those defects, but it may also have 
one without the other. For example, a bank has no authority to 
engage, and usually does not engage, in benevolent enterprises. 
A subscription, made by authority of the board of directors and 
under the corporate seal, for the building of a church or college 
or an almshouse, would be clearly wltra vires, but it would not be 
illegal. If every corporator should expressly assent to such an 
application of the funds, it would still be ultra vires, but no wrong 
would be committed and no public interest violated.” It is very 
manifest that this instance, and others which the learned judge 
goes on to give, are contrary to the prevailing English doctrine as 
already explained. He and those who agree with him endeavor 
to sustain their view by treating corporations as chartered partner- 
ships, and the franchise, &c., as merely convenient methods of 
effecting the partnership purposes (p. 270). Hence, they say, just 
as the objects of association are stated in the articles of an unin- 
corporated company, they are also set forth in the act of the leg- 
islature. But they are no more binding on third persons in the 
latter case than in the former. For the managers of the company 
to disregard them may be a breach of trust or of contract, but 
does not constitute a “ public wrong.” Even a quo warranto, 
Judge Comstock continues, “ is a civil and not a criminal proceed- 
ing, and its object is purely and solely to try a civil right.” 

The last position which he takes is, that conceding the contract 
to be illegal, it does not follow that it is void. But it is notice- 
able that the only examples by which he sustains this, are of acts 
intra vires in their external aspect, and only beyond the corporate 
powers because done with a secret unlawful intent; a class of 
cases which form a clear exception to the general rule, and with 
which we shall deal directly. 

The opinion of Judge Selden, upholding as it does what we have 
given as the result of the English cases, may be more shortly stated. 
He admits that the defence ultra vires does not rest on the ground 
that the contract sought to be enforced is not the act of the corpora- 
tion (p. 283), but on the ground that it is illegal. He then goes on 
to show more elaborately and perspicuously than has been done else- 
where, that incorporated bodies have important franchises and privi- 
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leges which are not possessed by unincorporated partnerships, and 
that the public have very great interest in requiring that they do not 
exceed the powers conferred upon them. He says that a quo war- 
ranto “is not only public and quasi criminal in form, but is not in 
its nature adapted to the enforcement of any mere private right.” 
The stockholders have their appropriate remedies by injunction 
and otherwise. He considers the English cases, and shows that 
the doctrine uniformly established by them and by the American 
authorities is, that contracts of a corporation prohibited by its 
charter, whether expressly or by implication, are void and cannot 
be enforced (pp. 303, 304); and he seems to agree with the lan- 
guage of Lord Langdale which he cites to the effect that any deal- 
ing with the funds of a company by its managers, “ in any manner 
not distinctly authorized by the act of parliament, is, in my opin- 
ion, an illegal application or dealing” (pp. 294, 295). Having 
come to the conclusion that the contract of carriage was void, 
however, he gives his opinion, as has been stated, that the defend- 
ants were liable for the tort irrespective of any*contract, and that 
the plaintiff was entitled to judgment on that ground.!' The only 
other fact to be noted-in this remarkable case is the dissent of Mr. 
Justice Denio, which would seem to imply that in his opinion the 
contract of carriage was the only foundation of the action, and 
that being ultra vires it would not sustain one. 

_ We gather from the cases which have been cited, and from 
others, that when a corporation is created by a public statute for 
definite and limited objects to which its fands are to be applied, a 
contract which is entirely unconnected with those purposes, or 
which, on its face, will cause the funds to be applied to other 
objects, is illegal and void.2 And, according to Lord Cranworth, it 
does not make much difference whether we say that the company 
has no authority given to it by its incorporation to enter into con- 


tracts as to matters not connected with its corporate duties, which — 


he seems to consider the preferable statement, and substantially 


1 Brown v. Winnissimmet Co., 11 Allen, 326, 334. 

2 Taylor y. Chichester § Midhurst R. Co., L. R. 2 Ex. 356, 369, 373; Bateman v. 
Mid-Wales R. Co., L. R.1C. P. 499, 508; Eastern Counties R. Co. v. Hawkes, 5 H. 
C. 331, 348; East Anglian R. Co. v. Eastern Counties R. Co., supra; Pearce v. Madi- 
son & Ind. R.R., 21 How. 441; Buffett v. Troy § Boston R.R. Co., 40 N. Ye 168, 
172; Pennsylvania, Del. & Md Steam Nav. Co. vy. Dandridge, 8 Gill & J. 248 ; Orr v. Lacey, 2 
Dougl. Mich. 230; Abbott v. Baltimore & R. Steam Packet Co., 1 Md. Ch. 542; Downing 
v. Mount Washington Road Co., 40 N. H. 280; Straus v. Eagle Ins. Co., 5 Ohio State, 59; 
Morris & Essex R.R. Co. v. Sussex R.R. Co., 5 C. E. Green, N. J. 542. 
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that of Baron Parke, or that it is impliedly prohibited from so doing, 
because, by necessary inference, the legislature must be considered 
to have intended that no such contracts should be entered into.! 
The question whether a particular contract is binding on a partic- 
ular corporation or not, is to be answered by determining whether 
on a fair construction of the charter it relates to matters connected 
with the corporate duties and purposes. It will not be out of place 
to cite here, as a rule of construction midway between the opposite 
extremes of Lord Langdale and Mr. Justice Blackburn, the lan- 
guage of Bigelow, C. J., in a case? in which it was held not beyond 
the power of a ferry company, authorized to own vessels, &c., up 
to a certain value, to let one of its steamboats at a certain rate per 
diem for no specified time or place, it not being proved that the 
vessel was not proper to be used in connection with the business 
of the ferry, or was owned in excess of the lawful amount of cor- 
porate property. He says: “ We know of no rule or principle by 
which an act creating a corporation for certain specific objects, or 
to carry on a particular trade or business, is to be strictly construed 
as prohibitory of all other dealings or transactions, not coming 
within the exact scope of those designated.” ® The decision in the 
case shows how far the court were prepared to go, while, on the 
other hand, it is admitted, in the course of the opinion, that a street 
railway corporation, for instance, could not lawfully engage exten- 
sively in the transportation of passengers and merchandise on land 
or sea by steam. 

We do not undertake in this note to go at large into the examples 
in which these principles have been applied. But we may mention 
that it seems to be a reasonable inference from the late cases, that 
a railway company is authorized to provide such carriage by land 
or water on the line of its road as may fairly be considered inci- 
dent to the due employment of the railway ;* although it cannot 
engage in a new and distinct enterprise, such as running a line of 
steamboats beyond and entirely outside of the line of transportation 
contemplated in its act.® 

1 Shrewsbury § Birmingham Railway Co. v. Northwestern Railway Co.,6 H. L. C. 
118, 187. See 10 C. B. x. s. 682. 
2 Brown v. Winnissimmet Co., 11 Allen, 326, 334. 
% See also Colman v. Eastern Counties Railway, 10 Beay. 1, 18. 


* South Wales Railway Co. v. Redmond, 10 C. B. x. 8. 675, 687; Buffett v. Troy & 
Boston R.R. Co., 40 N. Y. 168. 


% Pearce v. Madison § Ind. R.R. Co., 21 How. 441; Coleman v. Eastern Counties 
Railway, 10 Beav. 1. See 10 C. B. n. 8. 685. 
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In the English courts it has been thought to be a deduction from 
the general principle, that a railway company incorporated in the 
usual way for the formation and working of a railway, could not 
bind itself by accepting a bill of exchange. The argument being 
that it would be contrary to the principles governing negotiable 
paper to allow an inquiry to be gone into between the company and 
a bond fide holder for value and without notice, whether the bill in 
question was issued for a legitimate purpose or not. But the con- 
trary doctrine prevails in America.2? In Bissell’s case, above 
stated, Judge Selden deduced from the same premises that if a 
corporation were authorized to give notes for any purpose, it could 
not set up, as against a bond fide indorsee of a note in fact issued 
by it, that it was given for other purposes than that authorized? 
If, on the other hand, it was prohibited to give them at all, its 
notes would be voidable (qu. void?) in whosever hands they 
might be. 

This leads us to consider an important exception to the rule which 
we have laid down as established by authority ; an exception which 
has been supposed by some, Judge Comstock among the rest, to 
throw doubt upon the rule, but which in fact is perfectly consistent 
with it. When an act in its external aspect is within the general 
powers of a company, and is only unauthorized because it is done 
with a secret unauthorized intent, the defence of ultra vires will 
not prevail against a stranger who dealt with the company without 
notice of such intent.‘ 

The reason of this we take to be the converse of the principle 
which confers immunity upon a married woman for her representa- 
tions that she is capable of contracting, as a corollary from her 
incapacity to contract. The law authorizes third persons to enter 


1. Bateman v. Mid-Wales R. Co., L. R. 1 C. P. 499. 

2 Frye v. Tucker, 24 Ill. 180; Smith v. Law, 21 N. Y. 296, 299; Mechanics Banking 
Ass. v. N. Y. & S. White Lead Co., 85 N. Y. 505; Curtis v. Leavitt, 15 N. Y. 9, 62; 
Olcott v. Tioga R.R., 40 Barb. 179; 27 N. Y. 546, 557; Rockwell v. Elkhorn Bank, 18 — 
Wis. 653; Hardy v. Merriweather, 14 Ind. 203; Clarke v. School District No. 7, 3 R. I. 
199; 2 Kent, 278 n (c). 

3 Monument National Bank v. Globe Works, 101 Mass. 57; Supervisors v. Schenck, 5 
Wall. 772, 784; Gelpcke v. Dubuque, 1 Wall. 175, 203; Madison § Indianapolis R.R. 
Co. v. Norwich Savings Soc., 24 Ind. 457, stated post. pp. 287, 288. 

* Miners Ditch Co. v. Zellerbach, 37 Cal. 548. This case contains a very interesting 
discussion. See also the remarks of Lord Campbell cited there from Norwich v. Nor- 
Solk Railway Co.,4 El. & Bl. 397, 443; those of Comstock, Ch. J., in 22 N. Y. 273; 
and the cases of promissory notes just mentioned. 
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into some transactions with the corporation, of a class indicated by 
certain external acts on the part of the latter, for example, to sell 
rails to it for the purposes of its railway but not for the purpose of 
a resale on speculation. ‘The external acts (e. g¢. in the case put, 
the offer to buy), are alike in the authorized and unauthorized cases, 
and it is only by the representations of the company that a third 
person can ascertain whether the proposed transaction falls within 
the authority of the charter. The charter contemplates his acting, 
and yet he cannot act if he is not at liberty to rely on representa- 
tions by the corporation of matters which are of necessity solely 
within its knowledge, and yet upon which, as between the com- 
pany and its members, the legality of the transaction depends.? 

The exception which has now been stated is perhaps the only 
case in which acts may be illegal as towards the members of a com- 
pany, because in excess of statutory powers, and yet bind the com- 
pany to strangers. For it remains to be noted that in these cases 
a dissenting stockholder would have his remedy in equity against 
the company.” 


When the transaction which is ultra vires is only an incident 


1 However, a shade of doubt is thrown on this explanation by the language used 
by Lord Romilly in the case of a corporation formed by articles. The claim was for 
rails alleged to have been purchased for other than authorized purposes, with the 
knowledge of the Ebbw Vale Company, the vendor. The judge went so far as to say : 
“T think that one company is not bound to know what the other is doing, and that 
the most perfect notice would not entitle them to say any thing on the subject.” 
In re Contract Corporation ; Claim of Ebbw Vale Co., L. R. 8 Eq. 14. We believe an ap- 
peal is pending in this case. If the Master of the Rolls is right we may put the ex- 
planation higher still, and say that it is similar to that of allowing money paid to a 
stakeholder with the intent to have it applied to an unlawful wager, to be recovered 
back before it is paid over. The act of paying in the one case, or the making of the 
contract in the other, are per se lawful when taken apart from the accompanying in- 
tent. And the intent may change in either case before it is executed in an illegal 
act. At the moment the contract to furnish the rails, for instance, became binding, if 
ever, there was nothing to prevent their being applied to the authorized purposes of 
the company. But this opens up a subject which cannot be handled at large, and on 
which it may be hard to reconcile different parts of the law ; viz., how far the legal 
character and consequences of an act per se indifferent may be affected by the intent 
with which it is done. 

We have not found any cases on the point whether if the corporation were trying 
to enforce a contract of this class the party dealing with it could defend successfully 
on the above ground. We may conjecture that the liabilities would be reciprocal, 
although the answer might depend on which of the suggested explanations is the 
correct one. See South Wales R. Co. v. Redmond, 10 C. B. x. 8. 675. 

2 Forrest v. Manchester S. §& L. R. Co., 30 Beav. 40; 8. c. 7 Jur. x. s. 887; 749; 
Shrewsbury § Birmingham R. Co. v. Northwestern Railway Co., 6 H. L. C. 118, 187. 


XUM 


284 ULTRA VIRES. 


and the principal matter is within the company’s powers, the latter 
may sometimes be upheld. Thus, in a case where the directors of 
a company were prohibited giving bills of exchange, but had power 
to borrow on mortgage, and gave bills to secure an existing debt, 
and also a mortgage under the seal of the company, subject to 
redemption on payment of the bills, the Master of the Rolls con- 
strued the mortgage to be security for the debt and not for the 
bills, and held that it was not affected by the invalidity of the 
latter. 

There is another class of cases of some interest. Although 
when a company issues bonds for the mere purpose of raising money 
under circumstances in which a penalty is imposed on them for so 
doing, such bonds will be void within the decision of Chambers vy, 
The Manchester §- Milford Railway Co.2 yet, when a party has 
lent money which has gone to pay debts of the borrower, the 
lender may be subrogated to the rights of the paid-off creditors, 
although he could not have maintained an action directly ; just as 
a husband who has deserted his wife is liable in equity for 
money lent to her for the purchase of necessaries and so applied, 
although he would not be at law. In Jenner vy. Morris,’ a case 
of this sort, Lord Campbell suggests that it may be “ that equity 
considers that the tradespeople have, for valuable consideration, 
assigned to the party who advanced the money the legal debt 
which would be due to them from the husband on furnishing the 
necessaries, and that, although a chose in action cannot be assigned 
at law, a court of equity recognizes the right of the assignee.” In 
a later case, in which Jenner v. Morris was cited, Lloyd’s bonds 
had been given by the directors of a company with the knowledge 
of the shareholders, acknowledging sums of money to be due from 
the company for work, &c.,and conditioned for the payment of the 
same. The company had at the time expended the whole of its 
capital, and reached the extent of its borrowing powers, and was 
in addition heavily embarrassed with lawful debts to contractors 
and the like.* The bonds, if issued for the mere purpose of raising 
money, would have been void within Chambers v. Manchester, &c., 
R. Co., supra. But the obligee in some instances, and in others 


1 Scott v. Colburn, 26 Beav. 276. 25 B. & S. 588. 

33 DeG., F.& J. 45, 52. 

# The Lord Chancellor cited White v. Carmarthen R. Co., 1 1. & M. 786, as showing 
that debts to contractors for services might be lawful under such circumstances. 
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the company, had applied the money raised to the payment of the 
above debts. The case arose between the company and parties 
from whom the obligee had raised the money by the deposit of the 
bonds. The Lord Chancellor says: “The proper course to be taken 
seems to me to be this: that, so far as the company have adopted 
the proceedings of their directors by allowing these moneys to be 
raised on the issue of these debentures, and so far as the money 
raised by the issue of the debentures has been applied in paying 
off debts which would not otherwise have been paid off, those who 
have advanced the moneys ought to stand in the place of those 
whose debts have been so paid off. It is not simply that the bond- 
holders stand as assignees of the debts, which, no doubt, have not 
actually been assigned, but it has been represented by the directors 
that the persons who lent their money on these acknowledgments 
were lending their money for the purpose of clearing off the debts ; 
in fact, that they were to be put in the position of assignees of the 
debts.” 

In a still later case the Lord-Justice Giffard, who took part in 
the last judgment, says: “I have no hesitation in saying that 
those cases have gone quite far enough, and that I am not disposed 
to extend them. They were decided upon a principle recognized 
in old cases, beginning with Marlow vy. Pitfield? where there was 
a loan to an infant, and the money was spent in paying for neces- 
saries, and in another case of a more modern date, where there 
was money actually lent to a lunatic, and it went in paying expenses 
which were necessary for the lunatic. In such cases it has been 
held, that although the party lending the money could maintain 
no action, yet, inasmuch as his money had gone to pay debts which 
would be recoverable at law, he could come into a court of equity 
and stand in the place of those creditors whose debts had been 
paid. That is the principle of those cases. It is a very clear and 


definite principle, and a principle which ought not to be departed 
from.” 8 


2. The second class of cases, which, as we have said, are pecu- 


liarly English, are those of transactions unauthorized by the deed 
of settlement of acompany. In England companies are authorized 


1 Inre Cork §- Youghal Railway Co., L. R. 4 Ch. 748, 761. 
212P. Wms. 558. 


3 In re National Permanent Benefit Bl'dg Soc., Ex parte Williamson, L. R. 5 Ch. 309, 
813. 
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to be formed by executing and registering a deed under the hand 
and seal of the members, and the deed is to determine the objects 
of the company, and the extent of its powers, and of the members’ 
liability. Although the distinction between these companies and 
those incorporated by a public act of the legislature seems often to 
have been overlooked, that it exists is very clear. The consent 
of every member of a corporation cannot make lawful what has 
been made unlawful by statute, and we have seen that in general 
whatever the latter class of corporations are not authorized to do 
as against their members, is also held to be unlawful or unauthor- 
ized as toward the public. But where the company is formed by 
deed, what the members are competent to do, they are competent 
to undo. The question is no longer of illegality but of contract. 
An act unauthorized by the deed is of course invalid as against a 
dissenting shareholder, whether entered into by the directors or by 
the vote of a general meeting, because each one has a right to 
hold the rest to the terms of the original undertaking. But if all 
assent the act is legal, and therefore it may become binding from 
tacit acquiescence and lapse of time. Thus in Brotherhood’s Case} 
a company was in difficulty, and it was resolved at a general meet- 
ing to wholly remodel it, and to allow dissentient members to 
retire upon terms which were said not to be authorized by the 
deed of settlement. All the members were informed of these 
terms, and some retired, of which the others were, as far as possi- 
ble, notified. After twelve years, during which the transaction 
had not been impeached by members or creditors of the company, 
it was held too late for shareholders who had had notice to impeach 
the transaction. 

The same principle was applied in Evans v. Smalleombe2 But it 
is to be noted that the opinions of the Lords seem to have stood 
only three to two, and the other cases cited in the note limit the 
doctrine pretty narrowly. There may be circumstances under 
which an act ultra vires in this sense would be held to bind the | 
company, and yet to be invalid so far as it would affect the security 
of a previous creditor, just as one who has been induced to become 
a stockholder by fraud may be relieved as against the company,’ 


1 31 Beay. 365. 


R.3 H. L. 249. But see Spackman y. Evans, ib. 171; Houldsworth v. Evans, 
ib. 263. 


3 Central R. Co. of Venezuela y. Kisch, L. R. 2 H. L. 99. 
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when as towards creditors his name would be retained on the reg- 
ister. 

That persons dealing with these companies are bound to look to 
the terms of the deed of settlement is well established law in Eng- 
land? And this leads us to the consideration of the third class of 
cases which we mentioned in the beginning of this note. Taking 
what has just been laid down as settled, it is clear that a company 
is not bound by transactions of the directors, which are on their 
face beyond the powers conferred on such directors by the regis- 
tered articles of association. Thus in Balfour v. Ernest* directors, 
who had power by the deed to accept bills for the purposes of the com- 
pany, issued a bill to the plaintiff in satisfaction of a debt due him 
from another company, and it was held that he could not recover, 
and the principle of this case is approved in the others cited. But 
notwithstanding this, and although in England they have been 
thought to be special rather than general agents, “if,” in the 
language of the present Lord Chancellor, “ as in the case of Royal 
British Bank v. Turquand * the directors have power and authority 
to bind the company, but certain preliminaries are required to be 
gone through on the part of the company before that power can be 
duly exercised, then the person contracting with the directors is 
not bound to see that all these preliminaries have been observed. 
He is entitled to presume that the directors are acting lawfully in 
what they do. That is the result of Lord Campbell’s judgment in 
Royal British Bunk vy. Turquand.” 

Again, it has been laid down in an Indiana case, that “the gen- 
eral agent of a corporation, clothed with a certain power by the 
charter, or the lawful act of the corporation, may use the power for 
an unauthorized, or even a prohibited purpose, in his dealings with 
an innocent third party, and yet render the corporation liable for 
his acts.” ® In that case a railway company, within whose corporate 

1 Oakes v. Turquand, L. R. 2H. L. 825, 367. 

2 Kearns v. Leaf, 1 H. & M. 681, 706. 

35C. B.n.s. 601. See further, Kearns v. Leaf, supra; In re German Mining Co., 


4De G. M. & G. 19, 40, 51; Ex parte Eagle Ins. Co., 4K. & J. 549; In re London, Ham- 
burg § Continental Exch. Bank, L. R. 9 Eq. 270; Ernest v. Nicholls, 6 H. L. C. 401, 419. 

46E. & B. 827. 

5 Fountaine v. Carmarthen R. Co. L. R. 5 Eq. 316, 822; In re Land Credit Co. of 
Ireland, L. R. 4 Ch. 460, 469; Totterdell v. Fareham Brick Co., L. R. 1 C. P. 674 (where 
the agreement was not under seal) ; Zabriskie v. Cleveland, C. § C. R.R., 28 How. 881 ; 
De Voss v. Richmond, 18 Gratt. 338, 847. 


§ Madison § Indianapolis R.R. v. Norwich Saving Society, 24 Ind. 457. 
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ULTRA VIRES. 


powers it was to sell and guarantee bonds held in the usual course 
of business, was sued on a guaranty alleged by it to have been 
made for the accommodation of another road, and so ultra vires ; 
but the court considered that as the contract was on its face of a 
class within their powers, this defence was not open as against 
a bond fide holder without notice.!_ Take again the well-known case 
of the Schuyler frauds. There Schuyler, who was the president, one 
of the directors, and transfer agent at New York, of a company, had 
acted pretty generally as its financial agent, and had authority in many 
instances to issue certificates of its stock ; of the stock, for instance, 
not taken by the original subscribers ; of certain forfeited shares ; 
of shares transferred to him on behalf of the company, &c. He 
fraudulently over-issued certificates of stock of the same form with 
those he was authorized to issue, and continued doing so through 
a series of years, when ordinary care on the part of the company, 
it was found, would at any time have disclosed the frauds, and 
when on the other hand, in accordance with the custom in New 
York, the books of the corporation were not open to dealers. 
Considerable sums raised indiscriminately from the fraudulent and 
from genuine stock of the company were applied upon its construc- 
tion account, but the principle of In re Cork § Youghal Railway 
Co., and the other cases before cited of that class, does not seem 
to have been referred to. The Court of Errors and Appeals, after 
great discussion, held that the company was liable on the false 
certificates to parties who had paid or advanced money on the 
strength of the transfer of such stock to them on the books of 
the company from others in whose names it had previously stood. 
The question principally discussed, and on which alone we cite the 
case, was a question of agency, and the judge expresses the ratio 
decidendi as follows (p. 73): ‘ Where the principal has clothed 
his agent with power to do an act upon the existence of some ex- 
trinsic fact necessarily and peculiarly within the knowledge of the 
agent, and of the existence of which the act of executing the power » 
is itself a representation, a third person dealing with such agent in 
entire good faith pursuant to the apparent power, may rely upon the 
representation, and the principal is estopped from denying its truth 
to his prejudice.” ? 

The reason of this rule, which seems to be more extensive than 


1 Bird vy. Daggett, 97 Mass. 494, ante p. 282. 
2 New York & N. H. R.R. v. Schuyler, 84 N. Y. 80. 
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cases of agency, we have already tried to state in one form, when 
considering how a corporation could be bound in any case by acts 
beyond the powers conferred on it by the legislature. The princi- 
pal clearly contemplates and gives it to be understood that he 
contemplates his agent’s acting. Moreover he contemplates his 
agent’s acting in his absence, or there would be no object in 
appointing the agent. But the agent cannot act in his principal’s 
absence if the party dealing with him is bound to recur to the 
principal for information about a fact necessarily resting solely in 
the knowledge of the agent and his principal. Therefore it must 
be taken to follow from the authority expressly conferred, that the 
principal holds out to the rest of the world that they may rely on the 
agent’s representations under the circumstances set forth in the rule. 
Ubi aliquid conceditur, conceditur et id sine quo res ipsa esse non 
potest. 

In this connection, however, we must call attention to the 
decision in D’Arcy v. Tamar, Kit Hill & Callington R. Co 
There a company was held not to be liable on a bond to which its 
corporate seal had been affixed by the secretary, who was admitted 
to be the proper person to do so, and by the authority of three di- 
rectors, who were admitted to be the proper number to give such 
authority, on the ground that they had acted separately and not at 
a meeting as required by law. It may be important in this case 
that the secretary does not appear to have had any general author- 
ity from the company to affix the seal of the company on certain 
preliminaries being gone through with, but seems to have received 
it from the directors specially in each instance. Otherwise it might 
be hard to reconcile it with In re Land Credit Co. of Ireland, supra, 
where it was cited,and seemingly thought distinguishable. See 
Torrey v. Dustin Monument Association, 5 Allen, 327, 329. 

We conclude with an extreme case decided by the Lord-Justice 
Giffard, affirming the decision of the Master of the Rolls. A 
life assurance company was formed and registered in January, 
1863, under the Companies Act, 1862,and one Preston was named 
as the managing director in the articles of association. In June, 
the directors who were named in the articles, and had signed the 
memorandum, held a meeting and resolved that no shares should 
be allotted, and no further steps taken toward the formation of 
the company. They gave notice of this resolution to Preston and 


1L. R. 2 Ex. 158. 
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to the other subscribers. Preston, however, and one shareholder 
proceeded thereupon to choose other directors and to allot shares, 
and thereafter business was carried on at the registered office 
of the company. On the winding up of the company it was held 
liable to a bond fide holder of a policy issued from its office, sealed 
with what purported to be the company’s seal, and signed by three 
of the new directors.? 

The court says that “‘a stranger must be taken to have read the 
general act under which the company is incorporated, and also to 
have read the articles of association ; but he is not to be taken to 
have read any thing more, and if he knows nothing to the contra- 
ry, he has a right to assume as against the company that all mat- 
ters of internal management have been duly complied with. 

** The company is bound by what takes place in the usual course 
of business with a third party where that third party deals bond 
fide with persons who may be termed de facto directors, and who 
might, so far as he could tell, have been directors de jure.” 


1 In re County Life Assurance Co., L. R. 5 Ch. 288. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1870. 


Action. — See ATTORNEY. 

AGENT. — See Principat aND AGENT. 
AGREEMENT. — See Contract; VENDOR AND PurcHasER, 3. 
Annurty. — See Security. 

Answer. —See Equity PLeapine PRacrIcE. 


APPOINTMENT. 


Personal property was settled, and a general power of appointment given to a 
feme sole, and in default of appointment upon trust for her use for life, and, after 
her decease without having exercised the power of appointment, in trust for any 
future husband surviving her for life, and after his decease in trust for her chil- 
dren at such ages, on such days, and in such shares, as she by deed or will should 
appoint, and in default of appointment upon other trusts; there was a provision 


that if she or any future husband should become possessed of any property, it 
should be settled on similar trusts. She was afterwards married, and by a deed-poll 
appointed the trust property to herself and her husband absolutely. Held, that 
the general power was not cut down by the limited power, and that it could be 
properly exercised during coverture. Wood v. Wood, L. R. 10 Eq. 220. 


ARBITRATION. — See PARTNERSHIP. 


ASSIGNMENT. — See ATTORNEY. 


ATTORNEY. 


Four partners pledged goods to the defendant as security for an advance. P., 
one of the partners, gave N., another partner, a power of attorney ‘‘for the 
purposes of exercising, for me, all or any of the powers and privileges conferred 
by a certain indenture of partnership constituting the firm,” and generally to do 
all other acts as fully as P. himself. A deed was made by the other partners and 
by N. as attorney for P., dissolving the partnership and transferring P.’s interest 
to the others, who on the next day assigned all their property to the plaintiff for 
the benefit of their creditors. The defendant refused to deliver the goods upon 
the tender of the amount due, but sold them; the plaintiff brought trover. 
Held, that the power of attorney did not authorize N. to dissolve the partnership 
and transfer P.’s interest, the general terms being restrained by the context; 
also, that the plaintiff could not maintain trover for a part of the goods. Harper 
v. Godsell, L. R. 5 Q. B. 422. 
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BANKRUPTCY. 

1, B. and S. were partners and had certain bills of exchange ; S., without the 
authority of B. and in fraud of the partnership, indorsed and delivered the bills 
to the defendant in satisfaction of a private debt of his own, the defendant being 
aware of the fraud. S. having become bankrupt, his assignees and B. brought 
this action for conversion and for money received to their use. Judgment having 
been given for the plaintiffs, it was held, that the action might be maintained upon 
the count for money received. (Exch. Ch.) Heilbut v. Nevill, L. R. 5 C. P. 478; 
s.c. L. R. 4 C. P. 354; 4 Am. Law Rev. 93. 

2. H. being about to enter the service of a gas company, G. agreed with him 
to indemnify the company, and H. agreed that, if G. should receive notice of any 
default under the guarantee, it should be lawful for G. to take possession of any 
goods, &c., of H., and in case G. should be called upon to make any payment 
under the guarantee, it should be lawful for G. to sell the goods, &c., at discre- 
tion. ‘The event provided for in the contract happened, and G. took possession 
of the goods of H., who had in the meanwhile committed an act of bankruptcy 
of which G. had no notice. The 12 & 13 Vict. c. 106, s. 133, enacts that “all 
contracts, dealings, and transactions” made with the bankrupt bond jide before 
the date of the fiat or filing of a petition for adjudication, shall be valid, not- 
withstanding any prior act of bankruptcy committed without notice to the person 
dealing with the bankrupt. Held, that what was done was a ‘‘ transaction” 
protected by the statute. Krehl v. Great Central Gas Co., L. R. 5 Ex. 289. 

See FRAUDULENT CONVEYANCE, 2. 


Bit or Excuance. — See Bankruptcy, 1. 


Brits anp Notes. 


Action on a bill of exchange accepted by J. and indorsed by the defendant. 
Plea, that the defendant did not indorse. The plaintiff and defendant were 
partners in a speculation; the defendant sold goods to J., who gave him the bill 
in payment; he indorsed it, handed it to the plaintiff, and asked him to try to 
obtain payment from J. Held, that to charge the indorser there must be an 
intent to stand in that relation, and that the above facts supported the plea deny- 
ing the indorsement. Denton v. Peters, L. R. 5 Q. B. 475. 


Bonp. — See Botromry. 


Borromry. 


The appellants chartered a vessel for a voyage from Liverpool to Cuba and 
back. In Cuba their agent advanced money to the master on a bottomry bond. 
No attempt to communicate with the owner was made before the bond was 
granted, although he was at Liverpool and could have been telegraphed to. 
Held, that it was necessary to give notice to the owner, which was not excused 
by his insolvency, and that the bond was invalid. The Panama, L. R. 8 P. C. 
199; s.c. L. R. 2A. & E. 390; 4 Am. Law Rev. 463. 


Broxer. — See Contract, 1. 
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BurDEN OF Proor. 


C., a licensed victualler, was charged, under 11 & 12 Vict. c. 49, s. 1, with 
unlawfully opening his house for the sale of wine and beer, during prohibited 
hours on Sunday, otherwise than as refreshment for travellers. His hotel 
adjoined a railway station; eight men were seen there, six of them having a glass 
of beer each, and two a glass of sherry each; four of them were strangers, and 
four were residents of the town. A train stopped at the station in a few minutes, 
and seven of the men went by it, and one returned to the town, having come to 
see a son off by the train. There was a notice in the room that refreshments 
were supplied, during prohibited hours, only to travellers, and C. had given direc- 
tions to the waiter not to give out refreshments without first asking the parties 
whether they were going by the train; but the waiter had failed to ask two of 
the men the question. Held, that the burden of proof was upon the informer, 
and there was no evidence that C. knew that any of the men were not travellers, 
nor evidence of an intention to break the law. Copley v. Burton, L. R. 5 C. P. 
489. 

See CoLLision. 


Carrier. — See NEGLIGENCE, 2-6. 


Cuarirty. 


1. Testator devised certain houses and tenements to a corporation, ‘‘ for this 
intent and purpose and upon this condition,” that they should yearly distribute 
£8 in charity, and that the rest of the rents and profits should be bestowed in 
repairs; and in case the corporation should leave any of these things undone, he 
willed that his next of kin should enter and hold the tenements to him and his 
heirs upon the same condition. At the testator’s death the annual value of the 
poperty was £9 4s., and its present value was £330. Held, that after satisfying 
the charge of £8 for charity and keeping the buildings in repair, the residue 
went to the corporation for its own benefit. — Attorney General y. Wax Chandlers’ 
Company, L. R. 5 Ch. 503; s. c. L. R. 8 Eq. 452; 4 Am. Law Rev. 463. 

2. Testatrix gave legacies to several charitable institutions, and her residuary 
estate to trustees ‘* to pay and divide the same to and among the different insti- 
tutions, or to any other religious institution or purposes as they the said F. and 
W. may think proper.” Held, that ‘‘ religious ” applied to ‘‘ purposes ” as well 
as to ‘‘ institution,” and that the gift was a good charitable bequest. — Wilkinson 
v. Lindgreen, L. R. 5 Ch. 570. 

CuarTER Party. — See Suir. 


Cueque. — See Principat aND AGENT. 


CoLLIsIon. 


A brig was run into by a steamship in the evening; the steamship had the 
lights required by the Admiralty Regulations, but the brig showed no lights at 
all. Held, that the burden was on the brig to show that the non-compliance with 


the Regulations was not the cause of the collision. — The Fenham, L. R. 3 
P. C. 212. 
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Company. 


1. A company’s prospectus stated its object, and that more than one-half of the 
capital had been subscribed for. The plaintiff subscribed and paid a deposit, 
When the prospectus was issued very few shares were subscribed for, but mare 
than half had been taken when the plaintiff subscribed. The memorandum of 
association, afterwards registered, extended the objects of the company, and for 
the variance between the prospectus and memorandum the court ordered the 
plaintiff's name to be removed from the list of contributories. Held, that the 
plaintiff could not maintain a bill to make the directors personally liable for 
the deposit-money, there being no fraud on their part. — Ship v. Crosskill, L. R. 
10 Eq. 73. 

2. A fund was constituted by officials in the service of the East India Company 
to provide annuities of £1000 each for those who retired after twenty-five years’ 
service ; the fund was made up by an annual deduction of £4 per cent. from their 
salaries, and by an allowance by the Company of £6 per cent. on the amount so 
paid. The rules of the subscribers provided, that the annuitant on taking the 
annuity shonld pay ‘‘ the difference between one-half of the actual value on his 
life and the accumulated value of his previous contributions, . . . but should the 
contribution be in excess such excess shall be refunded ; ” also that ‘‘ all questions 
proposed at a general meeting shall be determined by three-fourths of the mem- 
bers present or voting by proxy, and upon all general questions involving . . . 
any essential addition or alteration in the original rules, . . . all subscribers in 
India not able to attend” shall be allowed to vote by a written communication. 
In 1852, the Directors of the Company ordered that no refund be allowed in 
future, and sent out a new set of rules to be submitted to the Service, omitting 
the rule as to refund. In 1853, the new rules were passed at a general meeting, 
by 108 to 2. Held, that the rule as to refund was abrogated by the subscribers, 
in 1853, and that payments in excess after that date were not recoverable. (Lorp 
Hatuerty, L. C., dissenting) — Secretary of State for India vy. Underwood, 
L. R. 4 H. L. 580. 

Conpition. —See Cuariry, 1; LanpLorp anp TENANT. 


Conpirions or Sate.—See VENDOR AND PuRCHASER, 2. 


ConFIDENTIAL RELATION. 

A decree was made in a foreclosure suit directing a sale in case of non-pay- 
ment; at the sale the property was purchased by W., who was solicitor of a 
creditor of the mortgagee in a suit for the administration of the mortgageo's 
estate. Two days before the sale W. took out a summons for the creditor to - 
have leave to attend the proceedings in the foreclosure suit, but no order was 
made until after the sale. W.’s name was on the printed particulars of sale as 
one of the solicitors of whom particulars and conditions of sale might be obtained. 
Held, that the creditors were not precluded from purchasing, and therefore W. 
was not precluded by being their solicitor. — Guest v. Smythe, L. R. 5 Ch. 551. 


CONSIDERATION. 
Declaration that the plaintiff had alleged that certain moneys were due to him 
from H. and was about to take legal proceedings against H. to enforce payment, 
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and thereupon in consideration that the plaintiff would forbear from taking such 
proceedings for an agreed time, the defendant promised to deliver to the plain- 
tiff certain bonds. Averment of forbearance. Breach, non-delivery of the bonds. 
Plea, that at the time of the agreement no moneys were due to the plaintiff from 
H. Held, that the plea was bad; otherwise, if it had alleged that the plaintiff 


knew he had no claim against H. — Callisher v. Bischoffsheim, L. R. 5 Q. B. 449. 
See Contract, 1. 


Construction. —See APPOINTMENT; ATTORNEY ; BaNkKRuPTCyY, 2; CHARITY; 


Company, 2; Contract, 2. 3; Esrare Tait; SraruTe;’ VENDOR AND 
PurcHASER, 2, 3; WILL. 


ConTRACT. 


1. The plaintiff, by G. & B., stockbrokers, sold to M., a stock-jobber, 100 shares 
of stock to be settled for on the next account day. The defendant agreed with 
M. to *‘ take in” for him 100 shares, i. e., to take the shares or deliver to him on 
a certain day the name of an unobjectionable purchaser to whom they should be 
transferred ; if the name were not delivered, the vendor might sell out the shares. 
No such name was delivered; instead of it M. gave G. and B. a memorandum, 
and on the same day it was arranged between the defendant and G. and B. that 
the delivery of the name by the defendant should stand over until required by 
them. It was found that the plaintiff was ready and willing to execute a transfer, 
but that the name delivered by the defendant was objectionable. The company 
being wound up, a call of £5 a share was made, and paid by the plaintiff. The 
action was brought to recover £500 so paid. Held, that there was a contract 
between the plaintiff, through his brokers, and the defendant, that the defendant 
would when required deliver a name into which the shares might be transferred, 
that this contract was not performed by him, and that he was liable to the plain- 
tiff for the amount of the call with interest. — Allen v. Graves, L. R. 5 Q. B. 478. 

2. The defendants issued the following circular: ‘‘ We are instructed to offer 
to the wholesale trade for sale by tender the stock in trade of E., and which will 
be sold at a discount in one lot. Payment to be made in cash; the tenders will 
be received and opened at our office,” &c. The plaintiffs made the highest tender, 
but the defendants refused to accept it. Held, that there was no contract to sell 
to the person who should make the highest tender. — Spencer vy. Harding, L. R. 
5C. P. 561. 

8. The defendant, a merchant at Liverpool, sent to the plaintiffs, commission 
merchants at Mauritius, an order for sugar at a limited price, viz., ‘‘ You may 
ship me 500 tons . . . fifty tons more or less, of no moment, if it enables you 
to get a suitable vessel . . . I should prefer the option of sending vessel to 
London, Liverpool, or the Clyde; but if that is not compassable, you may ship 
to either Liverpool or London.” He also sent a telegram received at the same 
time as the letter, ‘‘ If possible, the ship to call for orders for a good port in the 
United Kingdom.” The plaintiffs could obtain only 400 tons of sugar at the 
price fixed by the defendant, and they shipped this to London, where the defend- 
ant refused to receive it. Before the plaintiffs made any further purchase of 
sugar, they received a letter from the defendant countermanding his order. At 
Mauritius, it is generally impossible to purchase so large a quantity of sugat 
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from one seller, and it is generally necessary to purchase it at different times 
and in different parcels. Held, that the defendant meant to buy an entire quantity 
of 500 tons (50 tons more or less), to be sent in one vessel, and that a smaller 
quantity being sent, he had a right to refuse to accept it. (Montague Smitu, 
J. and Cieassy, B., dissenting). (Exch. Ch.) — Jreland y. Livingston, L. R. 5 
Q. B. 516; s. c. L. R. 2 Q. B. 99; 1 Am. Law Rev. 694. 
See Bankruptcy, 2; Company, 2; Consmperation; Sate; Security; 
VENDOR AND PurcnaseEr, 2, 3. 
ContripuToRY — See NEGLIGENCE, 3, 5. 
Conversion. — See ATTORNEY. 
Covenant. —See LanpLtorp anp Tenant; Ramway. 
Crimnat Law. — See Burpen or Proor; Stature, 1. 
Custom. — See Contract, 3. 
Destor anp Crepitror. — See FraupuLtent Conveyance, 1; Security. 
Depication. —See Way. 
DemurraGe. — See 
Directors. — See Company. 
Discovery. —See Equity PLEADING AND PRacrTICE. 


EASEMENT. 

The plaintiff was in possession of certain land, upon which he built copper 
works under an agreement with the defendant for a lease; there was an under- 
standing between them that, so long as the plaintiff was a good customer of the 
defendant’s canal, he might use the surplus water for the copper works. Held, 
that such an understanding was not the foundation of an equitable right to the 
use of the water. — Bankart v. Tennant, L. R. 10 Eq. 141. 

Esectment. — See LanpLorp anp TENANT. 
Equiry. See Company, 1; EaseMENT; Wire’s Separate Estate. 


Equity PLEADING AND PRACTICE. 

The testator’s widow carried on his business under a direction in his will that 
she should have the option of doing so, and that his trustees should permit her, 
while carrying it on, to have the entire use, disposal, and management of all the 
capital in the business, and of his other personal estate. After her death the 
plaintiff brought a bill against the executor, alleging that he was a creditor of the 
widow’s for goods supplied to her, and claiming a lien on the estate used in the 
business ; an interrogatory called for an account of the testator’s personal estate, - 
and of the personal estate employed in the business, which the executor refused 
to answer. Held, that the executor should give the account. — Thompson v. 
Dunn, L. R. 5 Ch. 573. 

See Partition. 


Estate Tar. 


A settlor conveyed real estate to trutsees to the use of himself for life, remain- 
der to the use of D. and his heirs; but if he died without issue then to T. and 
his heirs; and if both D. and T. died without issue, then to the issue of the 
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settlor. D. died without issue in the lifetime of the settlor: T. died in the life- 
time of the settlor leaving issue. Held, that D. and T. each took an estate tail. 
— Morgan v. Morgan, L. R. 10 Eq. 99. 
Eviwence.—See Bitts anp Nores; Burpen or Proor; Contract, 1; 
NEGLIGENCE 1, 3-6; PrincipaL AND AGENT. 
Executory Trust.—See Witt, 2, 4. 
Fatse ImprisonMENT. —See Mastrer anp SERVANT. 
ForBEARANCE. — See CONSIDERATION. 


ForeiGN ENLISTMENT. 

The 59 Geo. 3, c. 69, s. 7, enacts that if any person in His Majesty’s dominions 
shall, without leave of His Majesty first obtained, ‘‘ equip, furnish, fit out, or 
arm” any vessel to be employed ‘‘in the service of any foreign prince, state 
or potentate, or of any foreign colony, province, or part of any province 
or people, or of any person or persons exercising or assuming to exercise any 
powers of government in or over any foreign state, colony, province, or part of 
any province or people,” as a transport or store-ship, or to commit hostilities 
against any prince, state, or potentate with whom His Majesty shall not be at 
war, the vessel shall be forfeited. An insurrection existed in Cuba; at Nassau, 
the Salvador was supplied with provisions and water, various munitions of war 
were shipped, and with eighty passengers on board she sailed to Cuba; the pas- 
sengers were landed, and erected a battery; while there, seeing a Spanish man- 
of-war passing they abandoned the vessel, but as the man-of-war passed without 
seeing them, they tobk charge of her again. The vessel was seized on her return 


to Nassau. Held, that there was a fitting-out or arming within the meaning of 
the act; and that the vessel was employed in the service of insurgents who 


formed part of the province or people of Cuba.— The Salvador, L. R. 3 
P. C, 218. 


Forreiture. —See LANDLORD AND TENANT. 
Fraup. —See Bankruptcy, 1; Company, 1. 


FRAUDULENT CONVEYANCE. 

1. A. made a voluntary settlement of certain property, after which he had not 
the means to pay his debts. Held, that the settlement could be set aside at the 
suit of a subsequent creditor, because although there was no actual intent to 
defraud or delay creditors, that was its necessary effect. — Freeman v. Pope, 
L. R. 5 Ch. 538; s. c. L. R. 9 Eq. 206; 4 Am. Law Rev. 707. 

2. A trader conveyed all his property to secure the payment of a debt of 
£450 and a further advance of £300. Seventeen months afterwards he became 
bankrupt. Held, that the conveyance was not fraudulent under the 13 Eliz. ¢. 5, 
nor impeachable under the bankrupt laws. — Allen v. Bonnett, L. R. 5 Ch. 577. 

Girr.— See Wii, 3. 

HussBanp aNp Wire. — See VENDOR AND PurcHasER, 1. 
CuitpreN. — See W111, 1. 
Ivetiep Contract. —See NEGLIGENCE, 7. 

InporseMENT. — See anp Notes. 
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Ingunction. — See Raitway. 
Insanity. — See TesTaMENTARY CAPACITY. 
Insurance. — See Security. 
Intent. — See Bitts anp Notes; BurpEeN or Proor; FRravupULENT Con- 
VEYANCE, 1. 


InTEREST. — See PARTNERSHIP. 


LANDLORD AND TENANT. 

The plaintiff, in 1860, leased to T. and P. for fourteen years, and the lease 
contained a covenant ‘‘ that the lessees shall not, nor will, underlet or assign or 
otherwise part with the possession of the premises,” without the written consent 
of the lessor; with a clause of re-entry if the lessees should fail in the observance 
or performance of any of their covenants. In 1865, the plaintiff wrote a letter 
to W. saying, ‘I consent for you to take the two estates that T. and P. have 
been renting of me on the same conditions and in accordance with their lease, 
This will be an authority for them to transfer the lease to you on paying £75, 
being three-quarters’ rent due this day. P. S. It will be necessary for you to 
write accepting these terms.” W. accepted the terms, and entered into possession 
without any assignment of the term; he continued in possession for two years, 
when by consent of the plaintiff he assigned his interest in the lease to trustees 
for his creditors, who sold the term to the defendant. Held, that there was no 
breach of covenant by T. and P. Quere whether the proviso for re-entry applied 
to the breach of a negative covenant. (Exch. Ch.) — West v. Dobb, L. R. 5 
Q. B. 460; s.c. L. R. 4 Q. B. 684; 4 Am. Law Rev. 293. 

See Easement. 


Lxrasr.— See LANDLORD AND TENANT. 
Marriep Women. —See Wire’s SEPARATE EstaTE. 
Master. —See Botromry. 


MasTEeR AND SERVANT. 

H. was foreman porter and superintendent, of the defendants’ station yard; 
he gave the plaintiff into custody on a charge of stealing the company’s timber; 
the plaintiff was brought before a magistrate and discharged ; he was then in the 
employ of the defendants, but was soon after discharged. Held, that H. had no 
implied authority to give a person into custody, and there was no evidence of 
a ratification of his act by the defendants. — Edwards vy. London and North 
Western Railway Co., L. R. 5 C. P. 445. 

MISREPRESENTATION. — See Company, 1. 


Morrteace. —See Priority. 


NEGLIGENCE. 

1. The plaintiff was passing along the highway under a railway bridge of the 
defendants, when a brick fell and injured him. A train had passed just previ- 
ously. The brick fell from the top of a perpendicular brick wall upon which the 
bridge rested, on one side. Held that this was prima facie evidence of negligence 
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on the part of the defendants. (Hannen, J. dissenting). — Kearney v. London, 
Brighton, and South Coast Railway Co., L. R. 5 Q. B. 411. 

2. The defendant was part owner of a steamer which ran from M. to L. Pas- 
sengers went on board a hulk in the harbor at M. where they obtained their 
tickets, and upon the steamer’s coming up, descended by a ladder to the main- 
deck, from which they got on board the steamer. The hulk did not belong to the 
owners of the steamer, but was used by them by agreement with the owner, for 
the purpose of embarking passengers. The plaintiff, in descending the ladder, 
fell down a hatchway, close to its foot, which had been negligently left open. 
Held, that the defendant was liable, on the ground that the defendant had held 
this out as a place for passengers to embark, and also, on the ground that there 
was a contract to use due care for the plaintiff’s safety during the journey from 
M. to L. —Johkn v. Bacon. L. R. 5 C. P. 487. 

3. The plaintiff was a passenger to D. on the defendants’ railway, and was in the 
last carriage. The train stopped at D. late at night, with the body of the train 
alongside the platform, but the last carriage was opposite to and about four feet 
from a receding part of the platfurm, where passengers could not alight; the 
platform was long enough for the whole train to be drawn up alongside of it. 
The plaintiff stepped out, expecting to step on the platform, but fell on the rails 
and was injured. Hel/, by Bovitt, C. J. and Brert, J., that there was evidence 
for the jury that the injury arose from the negligence of the defendants ; held, by 
Montacue Smitn and KeatinG, JJ., that there was no evidence of negligence 
on the part of the defendants, and that the plaintiff contributed to the accident 
by her own negligence. — Cockle v. London and South Eastern Railway Co. 
L. R. 5 C. P. 457. 

4, A train of the defendants’ drew up at a station so that the last carriage, in 
which B. was a passenger, was in a tunnel which terminates at the station, and 
not at the platform. The name of the station was called out by a porter, and B. 
immediately got out, though it was dark, and fell on the rails. Held, that there 
was no evidence of negligence on the part of the defendants. — Bridges v. North 
London Railway Co. L. R. 5 C. P. 459, n. (5). 

5. A train on the defendants’ railway drew up at a station so that the carriage, 
in which the plaintiff was a passenger, was opposite to the platform at a part 
where it curved back, leaving an interval of two feet between the carriage and 
the platform. The name of the station had been called, and the plaintiff stepped 
out and fell between the carriage and the platform. Held, that the conduct of 
the plaintiff amounted to contributory negligence, and that a non-suit should be 
entered. — Prager v. Bristol and Exeter Railway Co. L. R. 5 C. P. 460, n. (1.) 

6. A train of the defendants’ in which the plaintiff was riding overshot the 
platform, so that the carriage in which he was sitting was opposite to the parapet 
of a’bridge beyond the platform, the top of which in the dusk looked like the 
platform ; the porter called out the name of the station, and the plaintiff, having 
got out upon the parapet in the belief that it was the platform, fell over and was 
injured. Held, that there was evidence of an invitation to alight at a dangerous 
place, and evidence of negligence of the engine-driver in not stopping at the 
platform. — Whittaker v. Manchester and Sheffield Railway Co. L. R. 5 C. P. 
464, n, (3). 

7. The defendant was one of several gentleman interested in steeple-chases, 
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and was appointed to cause a stand to be erected for the purpose of viewing the 
races; he employed a competent person to erect it, and stationed a man at the 
door to admit any one upon paying 5s. The plaintiff paid 5s., and went upon the 
stand; it was improperly constructed and insuflicient for the purpose, and for that 
reason gave way and fell while the plaintiff was there, whereby he was injured, 
Held, that there was an implied contract between the plaintiff and defendant that 
the stand was reasonably fit for the purpose for which it was to be used, and that 
the defendant was liable for the consequences of its not being so fit. (Exch. Ch.) 
— Francis y. Cockrell. L. R. 5 Q. B. 501; 5s. L. R. 5 Q. B. 184; 4 Am, 
Law Rev. 717. 

See CoLuision. 


NerGorias_e Instrument. —See Bitts anp Notes. 
Norice. — See Priority. 


PaRTITION. 

Upon a suit for partition, where the plaintiffs had not been in possession for 
many years, the court refused to decide’ the legal title to the land, and ordered 
the bill to be retained for a year with liberty to the plaintiffs to bring an action, 


— Giffard vy. Williams, L. R. 5 Ch. 546; 8. c. L. R. 8 Eq. 494; 4 Am. Law 
Rev. 476. 


PARTNERSHIP. 

Partnership articles between the plaintiffs and defendant provided that they 
should be allowed interest at 5 per cent. upon the amount of capital contributed 
by them respectively, and that, upon the determination of the partnership, the 
value of the plaintiff's share should be ascertained by two persons, one to be 
chosen by each partner, and the defendant should purchase it at that valuation. 
Held, that, although the valuation could not be made. in the manner provided, 
because there was no umpire, the court would make the valuation and carry out 
the agreement; also that the undivided profits should not be treated as capital in 
computing interest on the capital. — Dinham v. Bradford, L. R. 5 Ch. 519. 

See Arrorney; Bankruptcy, 1. 


PassENGER. — See NEGLIGENCE, 2-6. 
PayMENT. — See PrINcIPAL AND AGENT. 
Piea. — See Brits anp Notes ; CONSIDERATION. 
— See ATTORNEY. 
Power. — See APPOINTMENT. 


PRINCIPAL AND AGENT. = 

Action by the lord of a manor to recover £78 15s., for a fine payable by the 
defendant, on admission as tenant to a copyhold. The defendant was admitted 
by C., who had been appointed by the steward of the manor, to act as his deputy 
for that turn. C. also acted as the defendant’s attorney in the purchase of the land. 
After the admission, the defendant gave C. a cheque for £87 10s. 6d., being the 
amount of the lord’s fine, steward’s fees, and C.’s charges as the defendant’s solic- 
itor, At C.’s request he crossed the cheque with the name of C.’s bankers, to 
whom the cheque was duly paid by the defendant’s bankers. C. became insolvent 
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soon afterwards. Held, that as the cheque had been paid, it was the same as pay- 
ment in cash ; and that there was evidence of payment forthe jury. (Exch. Ch.)— 
Bridges v. Garrett, L. R. 5 C. P. 451; 8. c., L. R. 4C. P. 580; 4 Am. Law 
Rev. 207. 

See ArToRNEY ; Contract, 1,3; Master AND SERVANT; NEGLIGENCE, 2, 7. 


Priority. 


The plaintiff, being mortgagee of certain leasehold property, lent the lease to 
the mortgagor, to enable him to raise money by a second mortgage, but told him 
to inform the second mortgagee of the first mortgage. The mortgagor borrowed 
money of his bankers, and deposited the lease as security without giving any 
notice of the prior mortgage. Held, that the plaintiff’s mortgage must be post- 
poned to the claim of the bankers. — Briggs v. Jones, L. R. 10 Eq. 92. 


Raitway. 

The plaintiff’s grantors sold a piece Of land to a railway company, which 
agreed that it should forever be used as a ‘first-class station ;” a station was 
accordingly built, and the railway was opened in 1842. In 1869, the plaintiff 
filed a bill alleging that the accommodation was insufficient, and that only a small 
number of trains stepped there. Held, that as the station had stood so long 
without complaint, it must be presumed that the building was originally satisfac- 
tory; also that a ‘first-class station” was not to be construed to mean a first- 
class building, but a place where there were as many advantages for stopping as 
at any other place on the line; and the defendants were restrained from stopping 
a less number of trains at this station than at any other station between the ter- 
mini, excepting express, special, or mail trains. — Hood v. North Eastern Railway 
0o., L. R. 5 Ch. 525; s. c., L. R. 8 Eq. 666; 4 Am. Law Rev. 478. 

See MasTER AND SERVANT; NEGLIGENCE, 1, 3-6. 


SaLe. 


The defendants’ agents in Valparaiso purchased for them a cargo of soda, and 
chartered the Precursor to bring it to England ; the soda was soon after destroyed 
by an earthquake, and the agents thereupon cancelled the charter. Afterwards, 
the defendants, being ignorant of the destruction, sold to the plaintiff the soda, 
‘being the entire parcel of nitrate of soda expected to arrive at port of call per 
Precursor. . . . Should any circumstance or accident prevent the shipment of 
the nitrate . . . this contract to be void.” The defendants’ agents, upon hear- 
ing of this contract, bought another cargo of soda, and shipped it by the Pre- 
cursor to England. Held, that the contract did not apply to the soda which 
arrived, the voyage by which it was brought not being the voyage intended by 
the contract. — Smith v. Myers, L. R. 5 Q. B. 429. 

See ConFIDENTIAL RELATION; Contract, 3. 


Security. 

K. sold an annuity to T. for the life of K., and covenanted to attend at an in- 
surance office in order to have his life insured by T., and if he went beyond the 
seas to pay any sums which T. might be obliged to pay as additional premiums; it 
was also provided that K. might repurchase the annuity at any time at its original 


price. T. insured K.’s life ; afterwards K. repurchased the annuity and claimed the 
VOL, v. 20 
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policy. Held, that the policy was the property of T., and K. was not entitled to 
have it assigned to him. — Knox v, Turner, L. R. 5 Ch. 515; 8. c., L. R. 9 Eq, 
155; 4 Am. Law Rev. 718. 
SETTLEMENT. — See AproINtTMENT; Estate FRAUDULENT 
CONVEYANCE, 1. 


Sup. 

The defendants chartered a ship to take in a cargo and proceed to a certain 
port, ‘‘and there, or so near thereto as she may safely get, deliver the said cargo 
in the usual and customary manner.” At that port goods can only be landed in 
lighters, which are furnished by the merchant. The authorities there refused for 
several days to allow the cargo to be landed, owing to a threatened bombardment 
of the port. Held, that the ship-owners could not maintain an action against the 
defendants for the delay. (Exch. Ch.) — Ford v. Cotesworth, L. R. 5 Q. B. 544; 
s.c., L. R. 4 Q. B. 127; 3 Am. Law Rev. 715. 

See Borromry ; ; ForerGN ENLISTMENT. 


Soxicrror. — See ConrIpDENTIAL RELATION. 


Speciric PerrorMance. — See Parrnersuip; Rartway; VENDOR 
AND PuRCHASER. 


STATUTE. 


1. The 6 and7 Wm. 4, c. 37, enacts that bread shall be sold by weight, and in case 
any baker ‘* shall sell, or cause to be sold, bread in any other manner than by 
weight,” such baker shall pay a fine. H. was a baker, and in making a 34 Ib. loaf, 


used to put 4 lbs. of dough into the oven, but did not weigh it after baking. Six 
of such loaves sold by him, were found to weigh on an average more than 34 lbs. 
each. Upon these facts he was convicted. Held, that the conviction was right, 
the bread never having been weighed. — Hill v. Browning, L. R. 5 Q. B. 453. 
2. By 3 Geo. 4, c. 126, 8.41, if any person shall leave upon any turnpike road 
any horse, cattle, beast or carriage whatsoever, by reason whereof the payment 
of any tolls or duties shall be avoided or lessened, he shall pay a fine. S. was 
driven by his coachman in a waggonette more than a quarter of a mile along a 
turnpike road to within about 140 yards of the turnpike gate, and he then got 
out and walked through the gate to a railway station, which was about 100 yards 
beyond ; the waggonette was driven back by the coachman. Held, that ‘‘ leaving” 
a carriage in the sense of the statute, did not mean ‘‘ quitting” it, and that the 
conduct of S. was not within the statute. — Stanley v. Mortlock, L. R. 5 C. P. 497. 
See BurpDEN oF Proor; ForerGn ENuistMENT; FRAUDULENT CONVEYANCE. 


Tenancy in Common. — See Partition. 


TESTAMENTARY Capacity. 


A testator was subject to two delusions, one that a man, who had been dead 
for some years, pursued and molested him, and the other that he was pursued by 
evil spirits, whom he believed to be visibly present. It was admitted that at 
times he was so insane as to be incapable of making a will. Held, that the ex- 
istence of a delusion compatible with the retention of the general powers and 
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faculties of the mind will not be sufficient to overthrow the will, unless it were 
such as was calculated to influence the testator in making it. — Banks v. Goodfel- 
low, L. R. 5 Q. B. 549. 
TirLe. — See VENDOR PurcnaseERr, 2, 3. 
Trover. — See ATTORNEY. 
Trust. — See Cuarity, 1; Wim. 
UsaGr. — See Contract, 3. 


VENDOR AND PURCHASER. 


1. Husband and wife agreed to convey real estate of the wife; the wife after- 
wards refused to convey. Held, that as the purchaser knew it was the wife’s 
estate, the husband could not be compelled to convey his partial interest, and 
submit to an abatement of the price. — Castle v. Wilkinson, L. R. 5 Ch. 534. 

2. The defendants sold by auction to the plaintiff a lot of land containing 
limestone and freestone ; the conditions of sale provided, that ‘‘if any objection 
or requisition be delivered and persisted in, the vendor shall be at liberty to re- 
scind the contract,” on returning the deposit; and that if there should be any 
mistake in the description of the property or the vendor's interest, it should not 
vacate the sale, but a compensation should be made. The lot was found to be 
subject to the right of the lord of the manor to the mines and minerals there- 
under, and the plaintiff claimed compensation therefor; the defendants refused, 
and, the plaintiff persisting in his claim, they rescinded the contract and returned 
the deposit. Held, that under the conditions of sale, the defendants were at 
liberty to rescind the contract. — Mawson v. Fletcher, L. R. 10 Eq. 212. 

3. An agreement between the plaintiffs and defendant for the sale of a piece 
of land, provided that the purchaser should send in writing to the vendors within 
a limited time all his objections and requisitions in respect of the title; and that 
in this respect time should be of the essence of the contract, and in default of 
such objections and requisitions and subject only to such, the purchaser should be 
deemed to have accepted the title. Requisitions were sent to the vendors within 
the time, and disputes arising, a suit for specific performance was brought by the 
vendors. Held, that the purchaser was precluded by the agreement from taking, 
under the inquiry, objections other than those taken within the specified time. — 
Upperton v. Nickolson, L. R. 10 Eq. 228. 

See ConFipENTIAL RELATION. 


Votuntary Conveyance. — See FRAUDULENT CONVEYANCE, 1. 
Warranty. — See NEGLIGENCE, 7. 


Way. 

A foot-path along the top of the river wall, which is maintained by the com- 
missioners of sewers for the purpose of keeping out the water of the Thames from 
the marsh lands, had been used by the public without interruption from time 
immemorial. Held, that there was nothing in the river wall necessarily incon- 
sistent with the user of a foot-path at the top. — Greenwich Board of Works v. 
Maudslay, L. R. 5 Q. B. 397. 
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Wire’s Separate Estate. 


A married woman, living alone at Paris, and to all appearance a feme sole, 
indorsed a bill drawn by her agent, and drew a cheque on her bankers payable 
to her agent or bearer. The plaintiff cashed both the bill and the cheque, which 
were afterwards dishonored. Held, that her separate estate was liable for the 
ainount due on the bill and cheque, without any deduction on account of equities 
between her and her agent. — McHenry v. Davies, L. R. 10 Eq. 88. 


Witt. 


1. Testator gave real and personal property in trust for his wife M., for her 
life (provided she continued his widow and unmarried), and after her decease to 
be divided among all his children if more than one; and if there should be but 
one such child, then the whole to go to such child. He had awife E., who survived 
him, by whom he never had any children, and from whom he had lived apart for 
many years. For several years he had lived with one M., who was recognized by 
him as his wife and bore his name, and by whom he had four children; two of 
them died before the date of the will, one was then alive, and one was born after- 
wards; these children were baptized as his children and bore his name. Held, 
that M. was entitled to the benefit of the trust for life, and after her decease the 
property went to the child living at the date of the will. — Lepine v. Bean, L. R. 
10 Eq. 160. 

2. Testator gave real estate to trustees, upon trust to convey to his son T. F. 
and the heirs of his body, but in such manner and form nevertheless, and subject to 
such limitations and restrictions, as that if the said T. F. shall happen to depart 
this life without leaving lawful issue, then that the said real estate may after his 
decease descend unincumbered to R. F. and her heirs. Held, that the will created 
an executory trust to be executed by a conveyance to the use of T. F. for his life, 
with remainder to his first and other sons and daughters in tail, with remainder to 
R. F. in fee. — Thompson v. Fisher, L. R. 10 Eq. 207. 

3. Testator gave estate upon trust for his son for his life, and after his decease 
upon trust to convert into money and divide the same among the testator’s eleven 
grandchildren, nominatim, when they should respectively attain twenty-one; and 
if any of such grandchildren should die before such share should become payable 
without leaving any child surviving, then the share of him so dying should be 
divided among the survivors; and in case any of them died before his share 
became payable, leaving any child surviving, then his share should go to his 
children. The eleven grandchildren all survived the testator and attained twenty- 
one, but several died in the lifetime of the tenant for life. Held, that ‘‘ payable” 


should be construed to mean ‘‘ vested,” and that the shares of the grandchildren . 


who had died, were payable to their personal representatives. — Haydon v. Rose, 
L. R. 10 Eq. 224. 

4. A. devised real estate to trustees, in trust for her sister D. for life, and 
after her decease, in strict settlement, to the use of the eldest, third, and other 
sons of D. for their respective lives, without impeachment for waste, remainder 
to their sons successively in tail male. Afterwards the Crown granted a barony 
to D. for life, remainder to her second, third, and other younger sons in tail male; 
the patent contained a shifting clause by which, in the event of any of the sons 
succeeding to the Earldom of D., the barony should devolve upon the next son. 
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A. then made a codicil which recited that it was her intention to settle the prop- 
erty disposed of in her will **in a course of settlement to correspond, as far as 
may be practicable, with the limitations of the said barony,” and gave her estates, 
&c., to trustees upon trust ‘*to convey, settle, and assure all the same manors 
and hereditaments, &c., in a course of entail to correspond as nearly as may be 
with the limitations of the said barony,” and the provisoes affecting it, ‘‘in such 
manner and form, and with all such powers,” &c., as the trustees or their counsel 
should advise. Held, that the estates ought to be settled in a course of strict 
settlement to the second and other younger sons of D. for their respective lives, 
without impeachment of waste, remainder to their first and other sons in tail 
male; and that the settlement should contain a shifting clause in the words of the 
patent (Lord Hatnerty, L. C. dissenting).— Sackville- West v. Viscount Holmes- 
dale, L. R. 4 H. L. 543. 


See Cuarity ; TesTAMENTARY Capacity. 


Worps. 
“ Any other religious institution, or purposes.” — See CHarirty, 2. 
** Children.” — See Wut, 1. 
** Correspond.” — See 4. 
** Course of entail.” — See WILL, 4. 
Dying without issue.” — See Estate Tain. 
Expected to arrive.”” —See Sate. 
ss Furnish, Jit out, or arm.” — See Foreign ENLISTMENT. 
First-class Station.” —See 
Leave.” —See Stature, 2. 
Payable.” — See W111, 3. 
Sale by weight.” — See 1. 
** Transaction.” — See Bankruptcy, 2. 
Wife.” —See Wut, 1. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


{For the present number of the Digest, selections have been made from the 
following volumes of State Reports; 35 Connecticut: 33 and 38 Georgia; 5 
C. E. Green (New Jersey Equity) ; 48 Illinois; 31 Indiana; 30 and 31 Mary- 
land; 100 Massachusetts; 61 Pennsylvania State; 30 Texas; 42 Vermont, 
Also from 9 Wallace (United States Supreme Court Reports).] 

ABANDONMENT. — See EasEMENT. 

AccerTance. —See Bitts anp Nores, 1. 

Accomp.icre. — See EvipENcE, 10. 

ACKNOWLEDGMENT. —See Huspanp anp Wire, 1; Luwirations, STATUTE 
or, 1. 

Act or Bankruptcy. —See Bankruptcy, 1. 


Action. — See Bank, 1; Butts anp Notes, 6; Broker, 2; ConrEpEr- 
ATE Money, 2; ConsmperaTION; ConsTituTIONAL Law, 2; ConTRIBUTION; 
Corporation, 2; Express Company; Fraups, Statute or, 1; INSOLVENCY, 
8; Lourations, Statute or, 3, 5; Maricious Prosecution; MAsTER AND 
Servant; Municirpat Corporation; Orrice; Pusuic Poticy; REPLEVIN; 
SLANDER; Siave, 2; StoLen Property; Srreer Ramway, 2; Tax Titte; 
WITNEss. 


ADMINISTRATOR. —See EXECUTOR AND ADMINISTRATOR. 


ADMIRALTY. 
A cargo, consigned to a firm in Montreal by their agents in England, was 
shipped for that port from a port in Scotland, on a vessel owned in Nova Scotia. 
The ship encountered a storm, put back and unloaded the cargo at a port in 
Wales, where, on a survey, repairs were ordered, which delayed the ship till the 
captain feared that he should not reach Montreal before navigation was closed by 
ice. He therefore stored the cargo, and shipped another for Baltimore, expect- 
-ing to return and get the first in time for the spring navigation. His vessel 
was libelled at Baltimore by the owners of the first cargo for a breach of contract, 
their goods having been shipped by their agents in another vessel, and reaching — 
Montreal eleven months after the original shipment. Held, 1. That the courts 
of the United States had jurisdiction of the case. 2. That the captain had broken 
the contract of affreightment, and that libellants were “entitled to damages. — 
The Maggie Hammond. 9 Wallace, 435. 
See ConstituTionaL Law, 8; GENERAL AVERAGE. 


ApvErRsE Possrssion. —See Limitations, STaTuTE oF, 2, 8. 
AGEnT. — See Principat anp AGENT. 
AGREEMENT. — See 
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ALIEN Enemy. 


The creditors of a party who is an alien enemy may have the same remedy 
against his property, remaining within the jurisdiction of the state, as they could 
have against the property of any other non-resident debtor. — Dorsey v. Kyle, 
30 Md. 512. Dorsey v. Dorsey, ib. 522. 

See REBELLION, a, 


ALTERATION. — See Britis anp Nores, 3, 7. 
Answer. — See PLEADING. 
APPOINTMENT. — See WILL, 3. 


Aquepuct Company.—See Tax, 1. 
ASSESSMENT. — See MISTAKE. 


AssiGNEE. —See Bankruptcy, 4. 
ATTACHMENT. — See Bankruptcy, 2, 3, 4; VENDOR AND Purcuaser, 2. 


Bat. 

1. The condition of a bail-bond was that the principal should ‘ appear, stand 
to, abide, and perform the final judgment of the court,” in his case. Held, 
that it was void because more onerous than required by law. — Lloyd v. McTeer, 
33 Ga. 37. 

2. A prisoner under indictment in the Circuit Court was admitted to bail, the 
condition of the recognizance being that he ‘‘ should personally appear at the 
next regular term of the Circuit Court to be held in the city of San Francisco, 
and at any subsequent term to be thereafter held in that city,” to answer the in- 
dictment and abide the order of the court. Subsequently his counsel and the 
district attorney agreed that the case should not be called for trial until a civil 
action, then pending in the District Court and involving the same facts, was 
decided. This agreement was entered on the minutes of the court, but made 
without the knowledge of his sureties. After the civil case was decided, a day 
was fixed for the trial on the indictment, and the defendant failed to appear, 
whereupon suit was brought against the sureties on the recognizance. Held, 
that they were discharged by the stipulation as to postponement. — Reese v. 
United States, 9 Wallace, 13. 


—See Carrier, 4. 


Bank. 

1. A bank promised to pay such checks as A. should draw on it in payment 
for a cargo of corn, and this promise was communicated to the payees by A., and 
by H., one of the bank’s directors. They, on the faith of this promise, sold the corn 
and received A.’s checks in payment. Held, that this promise was not within 
the Statute of Frauds, and that an action could be maintained against the bank 
for its breach. — Nelson vy. First National Bank, 48 Tll. 36. 

2. Plaintiff sent two notes payable to his order and indorsed generally by him 
to a banker for collection. The banker sent them to its correspondent, the de- 
fendant bank, indorsed ‘for collection.” The defendant collected them, and 
credited the banker with the amount. He subsequently failed, being indebted 
to the defendant on a general balance. Plaintiff then sued the bank to recover 
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the amount received on the notes. Held, that plaintiff could recover, unless 
credit was given to the banker by the defendant on the faith of these notes, before 
defendant knew that they belonged to plaintiff. — Miller v. Farmers and Mechan- 
ics Bank, 30 Md. 392. 

See Nationa Bank; NeGuiGence; Quo Warranto; Tax. 2. 


BANKRUPTCY. 


1. The application of a party for the benefit of a State insolvent law, is an 
act of bankruptcy within the provisions of the 39th section of the United States 
Bankrupt Act. — Van Nostrand vy. Carr, 30 Md. 129. 

2. A foreign attachment issued within four months prior to June Ist, 1867, is 
within the 14th section of the United States Bankrupt Act, by which attachments 
on mesne process against the property of a bankrupt, made within four months 
next preceding the commencement of bankruptcy proceedings, are dissolved. — 
Comer v. Mallory, 31 Md. 468. 

3. A discharge in bankruptcy is a bar to the further prosecution of a suit 
against the bankrupt, commenced by attachment more than four months before 
the commencement of the bankruptcy proceedings where a bond was given to 
dissolve the attachment, notwithstanding the provisions in the United States Bank- 
rupt Act, §§ 14, 33, preserving the lien of an attachment made four months or 
more before the commencement of bankruptcy proceedings, and continuing the 
liability of sureties after their principal is discharged. — Carpenter v. Turrell, 
100 Mass. 450. 

4. A., a tenant of B., owed him rent due January 15th; the rent thus due was 
attached on execution against B., in A.’s hands as garnishee, November 21st. B. 
was adjudged a bankrupt December 12th, and an assignee appointed January 6th. 
Held, that the rent due January 15th passed to the assignee, and was not bound 
by the attachment-execution. — Evans v. Hamrick, 61 Penn. St. 19. 

See Insolvency. 

Barratry. — See Insurance, 2. 


Brits anp Notes. 


1. The acceptor of a bill of exchange, before its maturity, delivered to the 
holder a warehouse receipt for produce (placed in his hands by the drawer as 
collateral security) with the express agreement that he was to be discharged from 
liability. Held, that the delivery of the receipt was a sufficient consideration 
for the agreement to discharge. — Burch v. Hubbard, 48 Ill. 164. 

2. An oral agreement by the payee of a promissory note to extend the time of 
payment for a certain period after maturity, the maker agreeing to pay merely 
the same interest which the note would have borne if the extension had been - 
given voluntarily, is valid, as made for a sufficient consideration, and releases the 
surety if made without his consent. c. J. dissenting). — Pierce v. 
Goldsberry, 31 Ind. 52. 

3. A note payable to a certain bank signed by A. and B., the former princi- 
pal, the latter surety, was given by A. toC. It was taken by C. to the bank 
for discount, which the bank refused unless C. also would sign, which he did as 
maker without the knowledge of B., the understanding between C. and the 
bank being that he signed as surety for A. and B. The bank sued when the note 
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matured, and recovered judgment against A. and B., which C. paid on a promise 
that the judgment should be assigned to him. An execution having been issued 
upon it in favor of C., against B., the latter sought to enjoin the collection of 
it. Held, that C.’s signing was not a material alteration which released B. ; 
(2.) that evidence of the agreement between C. and the bank was admissible, 
and showed that B. and C. were not co-sureties. — Bowser v. Rendell, 31 Ind. 128. 

4. Action on a promissory note by the indorsee against the maker. The note 
being in blank as to the payee’s name, the indorsee filled it up with the name of 
A., who had indorsed the note to him. — Held, that he had the right to do so. 
Elliott v. Chesnut, 30 Md. 562. 

5. The defendant signed a blank promissory note payable to B.’s order, and 
gave it to B. with authority to fill it up for $100. B. fraudulently filled it up for 
$1000, and passed it to a bank for a valuable consideration without indorsing it. 
The note remained in the bank’s hands unindorsed till after maturity, when B. 
indorsed it, the bank having notice of the fraud. Held, that in the bank’s hands 
it was subject to every defence which could have been made while it continued 
in possession of B. — Lancaster National Bank v. Taylor, 100 Mass. 18. 

6. In an action to recover the balance due on a promissory note, proof that 
the defendant promised to pay the amount of such balance to plaintiff upon the 
plaintiff’s promise that the defendant might collect it from a third person in pay- 
ment for property which such person was to buy from the plaintiff, and should 
not be liable, if he could not collect it; that he has been unable to collect it and 
that the third person has become bankrupt, will not sustain a defence of want of 
consideration. — Hodgkins v. Moulton, 100 Mass. 309. 

7. B., treasurer of a company, drew a note in blank and obtained the indorse- 
ment of C., ‘‘ Pres't” for a debt due by the company to S., C. refusing to 
indorse as an individual. The note was afterwards filled up with C.’s name as 
payee, and ‘‘ Pres’t ” erased by B. It was then handed to S., who knew nothing 
of the erasure, but knew that C. was president of the company, in payment of 
the company’s debt. Held, that S. was not a holder for value, and that the note 
was not admissible in a suit upon it against C., the fact of the fraudulent erasure 
having been proved before it was offered. — Sharpe v. Bellis, 61 Penn. St. 69. 

See Bank; BurpEen or Proor; Limitations, STATUTE OF, 1; PLEADING. 

But or Lapinc.—See Carrier, 2, 5. 


Bona Five Hotper. — See Bank 2; Brits anv Nores, 5, 7; NEGLIGENCE; 
NEGOTIABLE INSTRUMENT; STOLEN Property; VENDOR AND PurcuaseEr, 2. 
Bonp. —See Bart; Bankruptcy, 3; Esropret; Limitations, STATUTE OF, 

5; Municrpat CorPoRATION. 


BROKER. 

1. A broker employed to sell lands, has no implied authority to sign a contract 
of sale in behalf of his principal. — Morris v. Ruddy, 5 C. E. Green, 236. 

2. Plaintiff was employed by defendant as a real-estate broker to procure a 
purchaser for some property. He found and introduced to his principal a party 
who agreed in writing to purchase it, and afterwards declined to do so on the 
ground of a defect in the title. Defendant's title was subsequently adjudged 
valid. Held, in an action by plaintiff, that he could not recover for his ser- 
vices. — Richards v. Jackson, 31 Md. 250. 
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BurpEN oF PrRoor. 


1. In an action on a written lease to which the defence was that the execution 
of the lease was procured by fraudulent representations as to its contents made 
when it was executed, held, that the burden was on the defendant to prove the 
fraudulent representations. — Beatty v. Fishel, 100 Mass. 448. 

2. Defendant sold plaintiff a note with an indorsement, which turned out a 
forgery, whereupon plaintiff sued on a warranty that the indorsement was genuine, 
Defendant offered evidence to show, that in selling the note he acted as the 
maker's agent, and that plaintiff knew this. The court instructed the jury that 
the plaintiff was bound to show his ignorance of this fact, and that if he failed to 
do this or left the matter in doubt he was not entitled to recover. Held, error, as 
it required the plaintiff to prove affirmatively that the agency was not disclosed. — 
Wilder v. Cowles, 100 Mass. 487. 

See Insanity; W111, 4. 


Buretary. —See Huspanp anp WIFE, 3. 
Casinet Orricer.—-See Manpamus, 2. 


CARRIER. 


1. Defendant, an express company, received from plaintiff a package marked 
«A. B., Cartersville, Ga.” and gave a receipt therefor, the freight to be collected 
on delivery. Defendant’s line only extended to Atlanta, a fact which plaintiff 
did not know and was not told, and the package was lost beyond that point on its 
way to Cartersville. Held, that defendant was liable for its value (Harris, J., 
dissenting). — Mosher v. Southern Express Co., 38 Ga. 37. 

2. A bill of lading recited that goods were ‘‘to be delivered without delay” 


to A., or assigns, ‘* he or they paying freight for said goods at the rate of . . 
charges, payable when collected by boat; charges to be collected,” a certain sum, 
the value of the goods. Held, that if the carrier delivered the goods without 
collecting the charges, he was liable for them to the person who gave him the 
goods. — Meyer v. Lemcke, 31 Ind. 208. 

8. A contract for the shipment of live stock by a railroad company provided 
that, in consideration of a certain reduction in the rate of transportation, the owner 
should assume the risk of loss, ‘‘ the language of the contract being broad enough 
to cover loss from any cause whatever.” In an action to recover for a loss occa- 
sioned by the insecure fastenings of the company’s cars, held, that the company 
was liable notwithstanding the contract, on the ground that a carrier cannot con- 
tract against liability for loss occasioned by his own ordinary negligence. — 
Indianapolis, Pittsburg, and Cleveland R. R. Co. v. Allen, 31 Ind. 394. 

4. A delivered to B., a common carrier, a package to be carried from J. to W., 
knowing that in due course of transmission it would arrive at noon on a certain 
day. At that time it did arrive, and was ready for delivery; but A. who 
lived at W. was away from home, and had no agent there, so that delivery was 
impossible. B. thereupon deposited the package in a safe belonging to H., which 
that night was robbed by burglars. A. sued for the value of the parcel. Held, 
that B.’s liability as carrier terminated when the parcel reached W., and he was 
ready to deliver it,‘and that having exercised reasonable care as bailee thereafter, 
he was not liable for the loss (Grecory, J., dissenting). — Adams Express Co. 
v. Darnell, 31 Ind. 20. 
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5. Plaintiff delivered to defendant, a common carrier, a package for trans- 
portation, and received a bill of lading, by which defendant stipulated among 
other things against liability for loss by fire, but which plaintiff did notread. The 
package was destroyed by fire. Held, that by this bill of lading received with- 
out dissent, defendant was discharged from liability for the loss, and that evidence 
was not admissible to show that plaintiff did not read it. — Grace v. Adams, 100 
Mass. 505. 

6. The P. R. R. Co. gave a receipt at Pittsburg for barrels of oil destined to 
Red Hook, a point on the C. and A. railroad where the freight was to be paid, 
which they agreed to deliver ‘at the company’s freight station, Philadelphia,” 
L. being their transfer agent. Appended to their receipt was, ‘‘ Rate to Red 
Hook, 65 cents. . . . This oil is . . . entirely at the owner's risk from fire and 
leakage while in possession of the railroad company or carriers.” The C. and A. 
R. R. Co., gave a receipt to “‘ L., agent of P. R. R. Co.,” for the oil to be trans- 
ported to New York, and it was destroyed by fire before it reached Red Hook. 
Held, that the C. and A. R. R. Co. were liable for the loss, and could not claim 
exemption under the limitations of liability contained in the P. R. R. Co.,’s 
receipt. — Camden and Amboy R. R. Co. v. Forsyth, 61 Penn. St. 81. 

7. A railroad company received a box for transportation, directed to a place 
beyond the terminus of its road, and gave a receipt setting forth the date and the 
marks on the box, and proceeding as follows: ‘‘ Received from W. R. Lewis, 
1 box, weight 350, numbered and marked as above, which the company promises 
to forward by its railroad and deliver to —— or order, at its depot in —— 
he or they first paying freight for the same.” ... Held, that this con- 
stituted a contract between the parties that the defendants, being common carriers, 
would carry the box to its destination in Iowa (Barrett, J., dissenting to the 
extent that the receipt only showed a contract to carry the box as far as the ter- 
minus of the company’s own road, and there deliver it for its transit onward). 
— Cutts v. Brainerd, 42 Vt. 466. 

8. Plaintiffs deceived by the representations of C., whom they knew, sent goods 
by the defendants, common carriers, directed to A. B., Roxbury, Mass. There 
was no such person as A. B., but C. employed a truckman to get the goods from 
the defendants, on their arrival, representing that he was A. B., and that defend- 
ants had goods for him. The defendants delivered the goods to the truckman on 
his statement that A. B. had sent him for them, and they were thus lost to plain- 
tiffs, C. having sold them, and gone off with the proceeds. Held, that defendants 
were liable as common carriers for the loss. — Winslow v. Vt. and Mass. R. R. 
Co., 42 Vt. 700. 

See ApmiraLty; Express Company; Insuncrion, 1; RepLevin; STREET 
Raitway, 2; Trustee Process, 2. 

CarrenTerR. — See Insurance, 1. 

Caveat Empror. —See Tax 
CHALLENGE. — See Jury. 
Curck. — See Bank, 1; NEGLIGENCE. 
Crrizen. — See Constitutional Law, 5. 
Securiry.—See anp NorEs, 1. 


Cottectror. — See Mistake; Tax TITLE. 
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Commerce. —See ConstiruTionaL Law, 5, 7. 
Common Carrier. — See Carrizr. 
Competency. — See Jury. 
Conpition. — See Bar. 

ConpirionaL Detivery. — See 
Conreperacy. — See Law or Nations; Pusuic Pourcy. 


CONFEDERATE MONEY. 


1. Suit on a promissory note. The note was made July 12, 1862, and was 
given for a loan of $3000 in Confederate money. Held, 1. that the consideration 
was not illegal ; 2. that the contract was not made with the in/ention or for the pur- 
pose of aiding the Rebellion in such a sense that its enforcement was prohibited by 
the State Constitution (Brown, C. J., dissenting). — Miller v. Gould, 38 Ga. 465, 

2. An action cannot be maintained on a promissory note, the consideration of 
which was Confederate money. — McCartney v. Greenway, 30 Texas, 754. 

Conriict or FreperaLt anp State’ Aurnoriry.—See CONSTITUTIONAL 

Law, 7, 9; Quo Warranto; Stamp, 2; Tax, 3. 
Conruict or Laws. —See Insoivency, 1. 


CONSIDERATION. 

A., a defendant surety in a judgment which he was in danger of being compelled 
to pay, agreed with the plaintiff to give up as satisfied a note which he held against 
the principal defendant, the plaintiff would release him, and accept such other 
surety as the principal defendant could get. This the plaintiff did. In a sub- 


sequent suit against the principal defendant by A. on this note, held that there 
was a sufficient consideration for this agreement, moving from the plaintiff and 
the new surety, which the principal debtor could avail himself of, if the agree- 
ment was made for his benefit, and not otherwise. — Matthews v. Ritenour, 81 
Ind. 31. 

See Bits anp 1, 2, 6, 7; Conreperate Money; Municipan 
CorPorATION. 


ConsoLipaTION. — See Corporation, 2. 


ConstTiTuTIonaL Law. 


1. A husband divorced from his wife refused to support his minor children, 
who were in charge of a guardian, selected by agreement between him and his 
wife, unless they were placed in his custody. The guardian applied for relief to 
the town, which supplied the children’s wants, and had the father placed in the . 
almshouse as a pauper, under the provisions of a statute which authorized this 
course in the case of any parent who should abandon his minor child to be sup- 
ported by the town. On his petition for a habeas corpus, held, that the statute 
was constitutional. — McCarthy v. Hinman, 35 Conn. 538. 

2. ‘An act for the relief of debtors” authorized the parties in all suits upon 
contracts made before June 1, 1865, to give in evidence the consideration of the 
contract, the amount of property owned by the debtor when the contract was 
made, the destruction or loss of such property, and how it was destroyed or lost; 
and gave juries in such cases power to reduce the amount of the debts sued for 
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according to the equities of each case. Held, constitutional, as not impairing 
the obligation of contracts. (WARNER, J., dissenting). — Cutts v. Hardee, 38 
Ga. 350. 

3. D., the agent in Chicago of insurance companies chartered in New York, was 
sued by the city to recover a tax on premiums received as such agent. No such 
tax being required of domestic corporations, he resisted payment on the ground 
that this discrimination was forbidden by the clause in the Constitution, ‘‘ that the 
citizens of each State shall be entitled to all privileges and immunities of citizens 
of the several States.” Held, that a corporation is not a citizen within the meaning 
of that section, and that the tax was rightfully imposed. — Ducat v. City of 
Chicago, 48 Ill. 172. 

4. An act, passed in 1867, in effect directed that in cases arising upon contracts 
made between 1849 and 1857, a portion of the penalty prescribed by law between 
those years for taking usurious interest should be remitted. Held, that it did not 
impair the obligation of contracts or take away vested rights. — Parmelee v. Law- 
rence, 48 Ill. 331. 

5. A Maryland statute provided that no person not a permanent resident of 
that State should sell or offer for sale in Baltimore any goods except agricultural 
products and articles made in the State, either by card, sample, or other specimen, 
or by written or printed catalogue, without a license. Held, that it was not re- 
pugnant to the clause in the Constitution, which gives Congress power to regulate 
commerce, or to that which declares the citizens of each State entitled to all the 
privileges of citizens in the several States. — Ward v. State of Maryland, 31 
Md. 279. 

6. An act of the Texas legislature, passed in December, 1861, suspending ‘‘ all 
laws for the collection of debts” until twelve months after the establishment of 
peace between the United States and the Confederacy, is unconstitutional as im- 
pairing the obligation of contracts. — The Sequestration Cases, 30 Texas, 688. 

7. The 29th section of the Internal Revenue Act of March 2, 1867, which makes 
it a misdemeanor, punishable by fine and imprisonment to mix for sale naphtha 
and illuminating oils, or to sell such mixture, or to sell oil of petroleum inflamma- 
ble at less temperature than 110° Fahrenheit, is a police regulation and can have 
no constitutional operation within the limits of a State. — United States v. Dewitt, 
9 Wallace, 41. 

8. A suit was pending in the Circuit Court of the United States for Louisiana, 
when, in 1861, the proceedings of that court were interrupted by the civil war. 
In 1862, President Lincoln by proclamation established a Provisional Court for 
that State, with authority among other things to determine causes in Admiralty, and 
the suit in question was by consent transferred to this court, which rendered a 
decree therein. In 1866, Congress enacted that all suits pending in this court, 
properly within the jurisdiction of the Circuit Court, should be transferred to the 
latter, and that the decrees of the former court in such cases should at once become 
the decrees of the latter. Held, that the President had the constitutional power 
to establish the Provisional Court, and that the suit was transferred rightly on its 
dissolution to the Circuit Court. — The Grapeshot, 9 Wallace, 129. 

9. **So much of the 5th section of the act of Congress, March 3d, 1868, entitled 
‘An act relating to habeas corpus and regulating proceedings in certain cases, as 
provides for the removal of a judgment in a State court, and in which the cause 
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was tried by a jury, to the Circuit Court of the United States for a re-trial on the 
facts and law,” is unconstitutional as in conflict with the provision that ‘no fact 
tried by a jury shall be otherwise re-examined in any court of the United States 
than according to the common law.” — The Justices v. Murray, 9 Wallace, 274, 

See ConstiruTionaL Law, Strate, 3; Divorce ; Ixsotvency,1. Inter. 
NAL Revenve; Manpamus, 2; Tax 3. 


ConstitTuTIONAL Law, STATE. 

1. In a capital case, the judge instructed the jury that it was their duty to apply 
the law as given by the court to the facts of the case; that they might determine 
the law for themselves, however, but that they should ‘* be well satisfied in their own 
minds of the incorrectness of the law as given by the court before assuming the 
responsibility of determining it for themselves.” Held, error, as in conflict with 
the provision of the State Constitution that “ in all criminal cases the jury shall 
have the right to determine the law.” — Clem v. The State, 31 Ind. 480. 

2. A statute which provides, that the mayors of cities and the chairmen of select- 
men in towns shall annually within ten days from July Ist, issue a warrant to 
police officers or constables, directing them forthwith to kill or cause to be killed 
all dogs not licensed according to law, and that such officers shall kill such dogs 
‘* whenever and wherever found,” is constitutional.— Blair v. Forehand, 100 
Mass. 136. 

3. A statute ‘* to enable ” a city ‘* to abate a nuisance and for the preservation of 
the public health” authorized the city to ‘‘ purchase or otherwise take the lands” 
within a large district, provided for paying damages to the owners for the taking, 
and directed the city ‘‘ to raise the grade of the territory so taken or purchased 
with reference to a complete drainage thereof, so as to abate the present nuisance,” 
declaring further that ‘‘ the title to all land so taken shall vest in the city.” The 
city took the lands under this statute. Held, that the fee in such lands vested in 
the city, and that the statute was not unconstitutional either as an attempt to 
exercise judicial power, or as authorizing the taking of a greater interest in the 
land than was necessary. — Dingley v. City of Boston, 100 Mass. 544. 

See Con$tirutTionaL Law, 1; Stave, 2. 

Construction. —See Bankruptcy 1, 2, 3; ConstiruTionat Law, 5; Con- 
sTITUTIONAL Law, Strate; Corporation, 1; Husspanp anp Wire, 2; Insur- 
ANCE, 2; INTERNAL RevenvE; Nationat Bank; Quo Warranto; Tax, 1,2; 
Wu, 1; Wirness. 

Contracr.— See Apmrratty; Bait, 2; Bank, 1; Bris anp Norss, 1, 
2, 6; Carrier ; CONFEDERATE Money ; CONSIDERATION ; CONSTITUTIONAL Law, 
2, 4, 6; Corporation, 1; Evipence, 6, 8; Express Company; Fravups, 
SratuTeE oF, 1, 3; Huspanp anp Wire, 2; Insurance; Law or Nations; © 
Limitations, Statute or, 5; Municrpat Corporation; VENDOR AND Pur- 
CHASER, 1. 


ConTRIBUTION. 

A. and B. were owners in common of a vicious ram, whose character was 
known to both. He was kept for the separate use of both, each having the imme- 
diate charge of him as occasion required. While in the custody of B. with the 
knowledge and assent of A., he injured a woman, in consequence of not being 
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properly restrained, and damages for the injury were recovered in an action 

against both owners jointly, which A. paid. A. then sued B. to enforce contribu- 

tion. Held, that he could not recover. — Spalding v. Adm’r of Oakes, 42 Vt. 343. 
See Britis anp Notes, 3. 


Conversion. — See EquitaBLe CONVERSION ; WAREHOUSEMAN. 


CorporaTIon. 

1. Two connecting railroads contracted for a division of freights and fares over 
their roads ‘‘ and any future extensions or branches.” When the contract was 
made, each corporation had unexhausted powers in its charter to build exten- 
sions and branches. Subsequently one of the contracting corporations was 
authorized to make new extensions, and the other sought to compel a division of 
the freights and fares received on these. Held, that a contract concerning freights 
and fares, upon extensions unauthorized when the contract was made, would be 
beyond the scope of the companies’ powers, and that the words “‘ future exten- 
sions and branches” would be construed to mean only such as were then author- 
ized but not built. — Morris and Essex R.R. Co. v. Sussex R.R. Co., 5 C. E. 
Green, 542. 

2. A railroad company was formed by the consolidation of two others, one incor- 
porated under the laws of Ohio, and the other under the laws of Indiana. Held, 
that the new company succeeded to all the rights and liabilities of the old ones, 
could compromise and settle a claim against one, and sustain an action to enforce 
such settlement. — Paine v. Lake Erie and Louisville R.R. Co., 31 Ind. 283. 

See ConstiruTionaL Law, 3; INTERNAL REVENUE; Manpamus, 1; Mas- 
TER AND SERVANT, 1; Quo WaRRANTO. 

Costs. —See TENDER. 
Coupon. — See Lumitations, Statute or, 5. 


Crepitor.— See ALIEN Enemy; Dower; Insotvency; Lourrations, Strat- 
UTE oF, 4; TrusTEE Process, 1, 3; VENDOR aND PurRcHasER, 2. 
Cromnat Law. —See Bar; ConstituTionaL Law, State, 1; Evipence, 1, 
3, 5, 7, 10; Homicrpe; Huspanp anp Wire, 3; Lysanity; 


Damaces.— See Maticious Prosecution; Measure or DamaGes; 
REPLEVIN. 


Destor. —See ConstituTionaL Law, 2; INsoLvENcy. 
Deciaration ; See Evivence, 2, 4; PLeapine. 
DeErFENcE; See Bitts anp Nores, 6; Insanity; Pusuic Pouicy. 
De.ivery; See Carrier, 8; Estorret. 

Descent. — See EquitaBte CONVERSION. 
Devise. — See EquitaBLE Conversion; WILL, 1, 3. 
Director. — See Quo WaRRANTO. 
DiscuarGce. — See Bankruptcy, 3; INso.vency, 1, 3. 
District Arrorney. — See Ban, 2. 
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Divorce. 

A married woman residing in Washington, D. C., where her property and her 
friends were, and where she had always lived, in February, 1857, went to Indi- 
ana. In June she filed a libel for divorce in an Indiana court, under the statute 
of that State, setting forth that she was a bona /ide resident of the county where 
the libel was filed. Her husband in his answer denied the allegations in his wife’s 
bill. In August, the court, to whom by consent the cause was submitted, found 
the allegations including that of residence correct, and decreed the divorce. In 
the following September the petitioner seems to have returned to Washington, 
Held, that the decree being valid and effectual, according to the laws of Indiana, 
must be held so elsewhere. Whether the finding in the decree as to the peti- 
tioner’s residence was conclusive or only prima facie sufficient, quere. Certainly 


it would be sufficient till overcome by adverse testimony. — Cheever v. Wilson, 9 
Wallace, 108. 


See SuPPLICcAvIrT. 


DomiciLe. 

A., residing with his family, and doing business in W., became insane, and was 
sent to an asylum at B. A guardian was appointed, who in accordance with the 
wishes of A.’s wife removed his family and personal effects to M., to remain 
there until A.’s death, or till he recovered his reason. His family continued to 
reside in M. till he died at the asylum. Held, that A.’s domicile was changed 
from W. to M., and that M. was his residence at his death, so far as to give the 
Probate Court of M. jurisdiction in the settlement of his estate. — Anderson v. 
Estate of Anderson, 42 Vt. 350. 

Domestic Retations. — See 3. 


Dower. 

A husband mortgaged certain of his real estate, his wife joining in the mort- 

gage. Subsequently, without his wife’s concurrence, he executed a trust deed of 

the same property for the benefit of his creditors. The property was sold by the 

trustees, and the proceeds were more than enough to pay the mortgage debt. 

The surplus was claimed by a judgment creditor. The widow claimed dower in 

the gross proceeds of the sale. Held, that she was entitled to dower in the sur- 
plus only. — Bank of Commerce v. Owens, 31 Md. 320. 

Drarr. —See Bank; Municrpat Corporation. 
Dyine Dectarations. — See Evipence, 4. 


EASEMENT. 

The owner of land, having a right of way acquired by grant over two passages 
leading therefrom, built a board fence five feet high on the boundary of his land, 
extending across one of these ways, and a subsequent owner placed palings three 
or four feet high on top of this fence. Held, that the maintenance of this fence 
for seven years was not of itself an abandonment of the right over the passage 
across which it was built. — Hayford v. Spokesfield, 100 Mass. 491. 

See ConstiruTionaL Law, State, 3; Fisuery; Ramroap. 

— See SLavE, 1. 


Eminent Domain. —See ConstitutionaL Law, Srare, 3. 
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EquiTaBLE CONVERSION. 


A. by will, after sundry legacies, gave all the residue of her estate, real and per- 
sonal, toC. She empowered her executor to sell her real estate, and the personal 
estate being insufficient to pay her debts and legacies, he did so, and upon a final 
adjustment of his accounts, a surplus in money remained. C. died two days after 
A., and the question arose between his administrator and his heirs, whether this 
surplus was to be treated as real or personal property. Held, that it was real. 
— Cook's Executor vy. Cook’s Administrator, 5 C. E. Green, 275. 

Equiry.— See Dower; Fraups, Statute or, 2; Girt, 5; Huspanp aND 
Wire, 1, 2; Insuncrion; Limitations, Statute or, 3, 4; ResTRAINT OF 
TrapE; Stave, 1; Suppricavit; TrapE Mark; VENDOR AND PURCHASER. 


Escrow. — See Estorre.. 


Estopre.. 

A. as surety on a bond signed it, and gave it to the principal obligor upon the 
condition that others not named in the bond should also sign as sureties, before 
it was delivered to the obligee. It was delivered without their signatures, and 
received by the obligee with no notice of the condition imposed by A. In an 
action against A. on the bond, held, that he was liable. — The State v. Pepper, 31 
Ind. 76. 


EvIvENce. 


1. On the trial of a prisoner for the murder of a woman to whom he had been 
married, and with whom he was living’ as his wife, evidence was offered’ by the 
government, that he had a former wife still living; that he married the deceased 
under an assumed name; that he had imposed upon her by false letters and 
papers; and that he married another woman five weeks after her death. Held, 
admissible to repel the presumption of conjugal affection on the part of the 
prisoner. — State v. Green, 35 Conn. 203. 

2. Where it was claimed that a conveyance of land was fraudulent, the grantor 
having remained in possession, and the question being whether he was occupying 
as owner or as agent of the grantee, held, that his acts of ownership, and his 
declarations made in connection with such acts and explanatory of them, were 
admissible in evidence against the grantee. — Redfield v. Buck, 35 Conn. 328. 

3. A. leased from B. a mill, and agreed to surrender it at the end of the term in 
good condition. The mill was destroyed by fire, and B. sued A. under this 
stipulation, alleging that the fire was caused by A.’s misconduct and carelessness. 
Evidence was offered tending to prove that A. set the mill on fire, and his coun- 
sel asked the court to instruct the jury that on this issue, unless the evidence con- 
vinced them beyond a reasonable doubt of his guilt, they could not find against 
him, Held, that this instruction was properly refused. — Sprague v. Dodge, 48 
Ill. 142. 

4. In an action against a railroad company to recover damages for death occa- 
sioned by the carelessness of its employees, brought by the next of kin to the 
person killed, the dying declarations of the latter are not admissible in evidence 
to charge the defendant. — Marshall y. C. & G. E. R. R. Co., 48 Ill. 475. 

5. At the trial of an indictment charging the defendant with obtaining money 

VOL. 21 
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from A. by false representations, evidence of similar representations to other 
parties than A. not in A.’s presence, and at a different time, is inadmissible, — 
Todd v. The State, 31 Ind. 514. 

6. A policy of life insurance, on which the premiums were payable at specified 
days, was issued to plaintiff, with a clause of forfeiture in case of non-payment 
on that day. The policy was forfeited for such non-payment. In an action to 
recover the premiums paid, evidence to show a usage of insurance companies to 
receive premiums within thirty days after due, held, admissible. — Helme v. Phila- 
delphia Life Ins. Co., 61 Penn. St. 107. 

7. Action under a statute which gave the owner of sheep killed by a dog, the 
right to recover double damages and costs from the owner of the dog. Held, 
that the defendant was not entitled to have the rule of evidence in criminal cases, 
which requires the case to be proved beyond a reasonable doubt, applied in his 
favor. — Burnett v. Ward, 42 Vt. 80. 

8. The plaintiff (Roberts) and the defendant (Mann) made the following 
written agreement: ‘* Received of G. H. Roberts three hundred dollars on a lot 
of assorted fur skins, billed at $347.25. This money is to be applied in pay- 
ment for the skins if we can agree on the prices; otherwise the skins are to be 
returned to Brattleboro’, Vt., by Roberts, and I am to return the $300. Gilbert 
H. Mann.” The defendant refused to take back the skins, and plaintiff sold 
them for $219, the then market price; and then sued defendant for the balance 
of the $300. The defendant was allowed to testify that after the written contract 
was made, but before the parties separated, the plaintiff agreed to notify the 
defendant in three days, whether he would keep the skins and pay $347.25 for 
them or not. Held, that the testimony was properly received. (Pxck, J., dis- 
senting.) — Field v. Mann, 42 Vt. 61. 

9, The question being whether goods were sold by an agent on thirty or sixty 
days’ credit, and the agent having testified that he sold on the former, and told 
the purchaser that he had no authority to give more, the statement of his princi- 
pal that the agent was under peremptory instructions not to sell on a credit 
exceeding thirty days, is competent evjdence. — Hardy v. Cheney, 42 Vt. 417. 

10. The refusal of the court to instruct the jury at a criminal trial, that it is 
unsafe to convict the accused on the uncorroborated testimony of an accomplice, 
though contrary to the true rule of practice, is not an error of law. — State v. 
Potter and Wife, 42 Vt. 495. 

See anp Noress, 3, 7; Carrier, 5; Law, 2 
Divorce; Insurance, 1; Preapinc; Sramp, 2. 

Execution. — See Bankruptcy, 4; Limitations, STATUTE OF, 2. 
Executor aNnp Apmrnistrator. —See Equitaste Conversion; 
Tons, STaTUTE OF, 4; Stave, 1. 


Exemption. —See Tax, 3. 


Express Company. 

The Adams Express Co. received goods in New York for transportation to 
Macon, Ga., which were delivered to the Southern Express Co. at Savannah, 
under a contract between the companies, and were lost while in the latter's pos- 
session on their way to Macon. The owner sued the Southern Express Co. for 
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their value. Held, that the plaintiff's right of action was against the Adams 
Express Co., and that defendant was not liable as a common carrier. — Southern 
Express Co. v. Shea, 38 Ga. 519. 
See Carrier, 1, 4; Insuncrion, 1. 
Extension. —See anp Nores, 2. 
Pretences.— See Evivence, 5. 


FIsHERY. 

Plaintiff claimed a fishery in the Delaware river, consisting in the right to 
throw nets out from and draw them in upon about a mile of the shore. Defend- 
ants, the owners of this shore, under a license from the port wardens of Phila- 
delphia, built a wharf extending into the river, and plaintiff sued them for 
obstructing his fishery. Held, 1. That the owner of a fishery took subject to the 
paramount right of the State to make erections in the river for its improvement 
as a public highway, and that neither the State nor its grantee was liable to him 
for any injury caused by the exercise of this right. 2. That the right claimed by 
plaintiff, being an easement in gross derived from his ancestors and their grantees, 
could not be established by proof that he and they had for upwards of twenty- 
one years during the fishing season, fished at that place. — Tinicum Fishing Co. 
v. Carter, 61 Penn. St. 21. 


Frxtvures. 

The rails, spikes, and other materials used in the construction of a railroad 
track, laid by a railroad company on land under a license from the owner, which 
was subsequently revoked, were claimed both by the company and the land 
owner. Held, that they were trade fixtures, and might be removed when the 
license was revoked. — Northern Central R. R. Co. v. Canton Co., 30 Md. 347. 
Foreign ATTacHMENT. — See Bankruptcy, 2,4; TrusTEE Process 

Foreign JupGMENT.— See INSOLVENCY, 1. 


ForFEITURE. 

By a proviso in a mortgage it was agreed that if the interest thereon was not 
paid within fifteen days after the same was due, the whole principal should be 
due. Interest due on September Ist, was tendered on September 16th. Held, 
that the offer was made in time. — Thome v. Mosher, 5 C. E. Green, 257. 

See Evivence, 6. 

Forcery. —See BurpEN or Proor, 2; NEGLIGENCE. 


Fraup. — See Bitts anp Notes, 5,7; BurpEN or Proor, 1; VENDOR AND 
PuRcHASER. 


Fravups, OF. 

1. A parol lease of lands for the term of one year, to commence thirty days 
after making the contract, is valid within the Statute of Frauds, and the lessee 
may maintain an action against the lessor to recover possession according to its 
terms. (Grecory, J., dissenting). — Huffman v. Starks, 31 Ind. 474. 

2. Certain land was sold to D. The purchase was in fact made by D. and G. 
jointly under an oral agreement between them that each should pay one-half the 
purchase-money, and hold an undivided moiety of the land, but G. was not known 
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to the vendor as a purchaser. At the time of the purchase D. and G. were each 
tenants of portion of the property purchased, and continued in possession after- 

wards ; part of the price was paid, of which G. furnished his share, but before the 

whole was paid, D. died and G. filed a bill for an injunction to restrain the ven- 

dor from making a deed to D.’s heirs, praying that he might be declared owner 

of an undivided moiety on paying his portion of the unpaid purchase-money, 

Held, that the agreement between G. and D. was within the Statute of Frauds, 

and that the complainant was not entitled to relief on the ground of a resulting 

trust in his favor within the 8th section of the statute. — Green v. Drummond, 

31 Md. 71. 

3. A contract for standing timber on a tract of land to be taken off at discre- 
tion as to time, is a contract for an interest in land, and within the Statute of 
Frauds. — Pattison’s Appeal, 61 Penn. St. 294. 

See Banx, 1; Witt, 2. 
FraupuLent Conveyance. —See Evipence, 2; Insurance, 2. 
GarnisHEE. — See Bankruptcy, 4; Tenper; Trustee Process. 


GENERAL AVERAGE. 

The cargo of a ship at sea, consisting in part of spirits and gunpowder, took 
fire, and the captain was compelled to make for the nearest anchorage, a wild and 
desolate bay. On reaching it he waited three hours for a pilot, and then, the fire 
gaining and the danger of explosion being imminent, he decided as the best course 
to save the cargo and the lives of those on board, to run in without a pilot, taking 
the risk of stranding. In entering the bay the vessel struck on a reef, unknown 
to the captain, but was got off, and the water taken in having extinguished the 
fire, she made a harbor, was repaired, and finished her voyage. Held, that 
the damage to the ship, and the consequent expenses, were a subject of general 
average contribution. — Star of Hope, 9 Wallace, 203. 


Girt. 

A husband, having money of his wife in possession, told her that he had added 
$3000 to her money, but handed her nothing. He credited her in his books 
with $3000 as cash received from her, and credited her regularly with interest on 
that sum in connection with other sums belonging to her till his death. Held, 
that this was an executed gift followed by an express trust for the wife, and paya- 
ble to her from his estate. — Crawfords Appeal, 61 Penn. St. 52. 

GrowinG Timber. — See Fraups, Statute or, 3. 
GuaRDIAN AND Warp.— See Domicite. 
Haseas Corpus. —See Constirutionat Law, 1, 9. 
Higuway.— See Street Raitway, 1. 


Homiciwe. 

1. On a trial for murder, the judge charged the jury, ‘‘ that if they should find 
that the prisoner and the murdered man armed themselves on account of their 
quarrel and both drew, it was quite immaterial which fired first, there was 
malice aforethought in each, and the slayer was guilty of murder.” Held, error. 
— Alford v. The State of Georgia, 33 Ga. 303. 
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2. A slave, who was a blacksmith, intending only to whip another slave, who 
was his servant, struck him several blows on the head with an axe-helve, and 
killed him. Held, that these facts did not justify a verdict of guilty on an indict- 
ment for murder. — Henry v. The State, 33 Ga. 441. 

See ConstiruTionaL Law, Strate, 1; Evipence, 1; Jury. 


HusBanD AND WIFE. 

1. A mortgage on lands purchased by a married woman as her separate estate, 
was given by her and her husband to secure part of the purchase-money (this 
being stated in it), and was registered, but her acknowledgment was taken with- 
out an examination apart from her husband as required by statute. Held, that 
the instrument was void as a mortgage, but that the debt should be made a charge 
upon the separate estate which would only become a lien by virtue of the decree. 
2. That subsequent purchasers, however, with notice that the mortgage was given 
for part of the purchase-money, took subject to the vendor's lien. Whether legal 
notice could be inferred from the registry, guere.— Armstrong v. Ross, 5 C. E. 
Green, 109. 

2. Suit against a husband and wife to charge the separate real estate of the 
latter with the payment of debts due for articles of dress furnished her exclusive- 
ly on the faith of such separate estate, under a statute which provides that ‘‘ no 
lands of any married woman shall be liable for the debts of her husband; but 
such lands and the profits therefrom shall be her separate property as fully as if 
she was unmarried: Provided, that such wife shall have no power to incumber or 
convey such lands except by deed, in which her husband shall join.” Held, that 
her separate property could only be charged if her intent to deal with it was 
clearly shown, and that this intent could not be inferred from the fact that the 
complainants gave her credit on the faith of that property. — Kantrowitz v. Pra- 
ther, 31 Ind. 92. 

3. A wife’s possession of burglarious tools on the occasion of a burglary, if pur- 
suant to a scheme concerted between her and her husband while the tools were in 
his actual possession, is in law the joint possession of herself and her husband 
though the latter is absent at the time. — State v. Potter and Wife, 42 Vt. 495. 

See Divorce; Dower; Evipence, 1; Girt; Limirations, STaTUTE oF, 
3; Measure or DamaGes; SUPPLICAVIT. 

Contract.—See ConreDERATE Money, 2; Ingunction 1; Law 
or Nations. 


AuTHORITY. — See Broker, 1. 
IncorPoREAL HEREDITAMENT. — See FisHERY. 


INDICTMENT. 

An indictment for larceny of ‘‘ one promissory note of the value of three hun- 
dred dollars and one piece of paper of the value of three hundred dollars,” is 
sufficient without a fuller description of the stolen property, notwithstanding there 
was evidence before the Grand Jury from which such fuller description could have 
been made. — Commonwealth v. Brettun, 100 Mass. 206. 


InvorsEr. — See Bits anv Notes, 2, 4, 5; BurpEN oF Proor, 2. 


d 
ks 
d, 
a- 
d 
ir 
13 

YUM 


822 SELECTED DIGEST OF STATE REPORTS. 


INJUNCTION. 


1. Motion for a preliminary injunction. The bill set forth that the Erie Rail- 
way Company was a common carrier, and as such forced to transport complainants’ 
locomotives at a certain rate of freight fixed by law; that for the purpose of 
raising the rates of freight it had made an agreement with the Union Express 
Company, a company chartered by its influence, by which it gave the latter the 
exclusive right of transporting locomotives over its road; that the express com- 
pany had the power to charge for forwarding without limit as to amount, and 
did actually charge for each locomotive eight times as much as the Erie Com- 
pany was authorized to charge, and at the same time assumed only the liability 
of forwarders; that the Erie Company refused to accept any locomotive for 
transportation, or to transport the same except through the express company; 
that the complainants had two trucks built expressly to carry locomotives from 
their works to the cars, and that the Erie Company when last these trucks were 
tendered to them loaded them with locomotives, caused them to be taken to New 
York and there detained, and that this.was done to carry out the fraudulent com- 
bination with the express company, so that the latter must be employed to trans- 
port locomotives which the complainants were thus left without the means to 
transport themselves. The bill prayed for an injunction to compel the Erie 
Company to return the trucks, to transport all locomotives delivered to it at the 
rates fixed by law, and to perform its duty as a common carrier; and to restrain 
the express company and certain directors of both companies from making any 
agreement or doing any thing to prevent the Erie Company from carrying com- 
plainauts’ locomotives over its road. Held, that the injunction should be granted 
to restrain the express company, but not as far as the mandatory prayers were 
concerned upon a preliminary motion. — Rogers Locomotive Works v. Erie Rail- 
way Co., 5 C. E. Green, 379. 

2. A bill was filed by certain residents and taxpayers of B., praying for an 
injunction to restrain the city and its officers from taking any steps to carry out 
a city ordinance creating a debt, which was held void as in conflict with the 
State Constitution. The right of the petitioners to interfere being denied, held, 
that they were entitled to maintain the suit. —Mayor and Council of Baltimore v. 
Gill, 31 Md. 375. 

See Restraint or Trape; Street Ramway, 1. 


INSANITY. 


In a criminal case, the burden is not on the defendant to prove insanity. It 
is sufficient if his evidence creates a reasonable doubt as to his sanity. If it does 
this, the burden is on the State to prove that he was sane. —Bradley v. The State,. 
31 Ind. 492. 

See 


INSOLVENCY. 

1. A citizen of New York obtained a judgment in California against a citizen 
of the latter State, who subsequently obtained his discharge under its insolvent 
laws. Held, that the discharge did not affect this judgment, even though the 
creditor went into the courts of California voluntarily to obtain it. — Easterly v. 
Goodwin, 35 Conn. 279. 


XUM 
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9. A mortgage was given to a creditor by a debtor, who knew that he was 
ten insolvent, not with the intention of stopping payment or closing his busi- 
ness, but to prevent interruption and avoid an assignment in the hope of extri- 
cating himself from his embarrassments. He gave the mortgage upon the urgent 
demand of the creditor, knowing that if recorded it would operate as a prefer- 
ence unless assailed within sixty days, and believing that if recorded it would 
precipitate hig failure, but expecting that it would not immediately be recorded. 
It was put on record, and a few days after the debtor went into insolvency. In 
a suit to foreclose the mortgage, held, that it was not void against creditors 
under the act which makes such conveyances void, if made by a debtor in failing 
circumstances, with a view to insolvency, and with intent to prefer particular 
creditors (BuTLER & Carpenter, JJ., dissenting). — Bloodgood v. Beecher, 35 
€onn. 469. 

3. If a contract is made between two citizens of the same State, within the 
State, one of whom afterwards removes therefrom and becomes a citizen of 
another State, and the other then obtains in the first State, where he continues 
to reside, a discharge under its insolvent law which was in force when the contract 
was made, the discharge is a bar to an action against him on the contract. — Stod- - 
dard v. Harrington, 100 Mass, 87. 


INSURANCE. 


1. In the body of an insurance policy it was provided that if the insured pre- 
mises were used for the purpose of carrying on therein any trade or occupation 
of the class denominated specially hazardous, it should be void unless certain 


conditions were complied with. Among these was mentioned ‘‘ carpenters.” 
Held, that this term had no reference to the employment of carpenters in making 
repairs or new erections on the premises, when they were not used as a workshop 
by them, and that the testimony of the insurance company’s secretary as an ex- 
pert, that the term was generally understood in the office to prohibit such em- 
ployment, was inadmissible. — Washington Fire Ins. Co. v. Davison, 30 Md. 91. 

2. A policy ‘‘ causing A. B. to be insured, lost or not lost,” a certain sum 
upon a vessel at sea, without defining the risks assumed by the insurers except 
by a clause that they ‘‘are not in any case to be held to pay for any less or dam- 
age in consequence of restraint, seizure, or detention, by an legal or illegal 
power whatsoever,” insures A. B. against the usual marine risks, and among 
them the barratry of the master, even when the assured as owner of the vessel 
himself appoints the master and mariners. — Parkhurst v. Gloucester Mut. Fishing 
Ins. Co., 100 Mass. 301. 

See ConstituTIoNAL Law, 3; Eviwence, 6. 


InTEREsT. —See TrusTEE ProceEss, 1. 


INTERNAL REVENUE. 

The plaintiff was a stockholder in two corporations, which during the year 
1864 made profits, part of which were divided among the stockholders, and the 
rest used in the purchase of real estate, machinery, and raw material proper for 
carrying on their business, and in paying debts incurred in previous years. The 
United States assessor assessed a tax on the plaintiff’s interest in these undivided 
profits as income, which the plaintiff paid under protest to avoid the sale of his 
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property. In a suit against the collector to recover this tax, held, that the pay- 
ment was not voluntary; 2, That by the 116th section of the Internal Revenue 
Act of 1864, Congress meant to tax a stockholder’s share in the annual net 
earnings of a corporation, and not in the gross earnings; 3. That the 19th sec- 
tion of the act of July 13th, 1866, which prohibits the maintenance of a suit in 
any court for the recovery of a tax illegally assessed, until an appeal to and decis- 
ion by the Commissioner of Internal Revenue, can only be held to prevent such 
a suit in the courts of the United States (Park and CarrenTeR, JJ., dissent- 
ing). — Hubbard v. Brainard, 35 Conn. 563. 
See ConstiruTioNnaL Law, 7. 


Joint Contractors. — See anp Nores, 8. 


Jot Tortreasors. — See CONTRIBUTION; HusBanp anv WIFE, 3. , 
JUDGMENT. — See Insotvency, 1; Limitations, STaTuTE OF, 2. 
JupiciaL Power. — See ConstirutionaL Law, 8; ConstitruTionaL Law, 
Strate, 3. 

JuRIspicTion. — See ApMiraLTy ; Domicite; SupPpLicavir. 


JuRY. 


On the examination of persons called as jurors in a capital case, certain ones 
testified that they had formed opinions as to the guilt or innocence of the 
accused from newspaper statements and rumors, but that it would require 
neither more nor less evidence to convince them of any material fact in the case 
on account of this opinion. Held, that the prisoner’s challenge of these jurors 


“* for cause,” was properly overruled. — Morgan v. The State, 31 Ind. 193. 
See ConstiruTIONAL Law, 2,9; ConstiruTionaL Law, State, 1; Lier; 
SLANDER. 


LANDLORD AND TENANT. — See FrxtTuREs. 
Larceny. — See InDICTMENT. 


Law or Natrons. 


Defendant, a citizen of Massachusetts, in 1864 in a rebel State took from plain- 
tiff, then and still a resident of the latter State, a lease of a plantation situated 
therein, agreeing to pay rent half in cash, and half out of the cotton crop to be 
raised thereon. The lessor also agreed to deliver, and the lessee to receive and 
pay for the corn then on the plantation. Held, that this contract was not prohib- 
ited by the laws of nations, or by the act of Congress of 1861, c. 3, § 5, and 
the proclamations issued by the President under that act; and that plaintiff was 
entitled to recover the rent unpaid and the value of the corn. — Kershaw v. Kel- 
sey, 100 Mass. 561. 

See Atien Enemy. 


LxasE.— See BurpEN oF Proor, 1; Fraups, Stature or, 1; Law or 
Nations. 


LEGISLATURE. — See WILL, 3. 
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4 

Action on the case for an alleged libel on the plaintiff published in a news- 
paper. The court in charging the jury pointed out a certain portion of the article, 
and instructed them that it was clearly a libel if published in the sense alleged 
in the declaration. Held, that the legal quality of an alleged libel being a ques- 
tion for the court, the instruction was correct. — Gregory v. Atkins, 42 Vt. 237. 

License. — See ConstiTuTIONAL Law, State, 2; FrxTures. 

Lien. — See ApmirALTy; Bankruptcy, 3; Huspanp Wire, 1; Mort- 
GAGE; REPLEVIN. 


STATUTE OF. 


1, Payments were made by one partner after the dissolution of the partnership 
but before the Statute of Limitations had taken effect. upon two notes given by 
the partners during the partnership. There was nothing to indicate that the pay- 
ments were made only on account of the partner who made them, though he had 
agreed on the dissolution to pay all the partnership debts, which the creditor did 
not know. Held, that the payments were sufficient to prevent the operation of 
the statute against both partners. — Bissell vy. Adams, 35 Conn. 299. 

_ 2. The grantee of a judgment debtor may set up his possession as adverse 
against a purchaser under the execution, and claim the protection of the Statute 
of Limitations (Breese, C. J., dissenting). — Cook v. Norton, 48-Ill. 20. 

3. A., the holder of certain property as trustee for his wife and for her children 
in remainder after her death, executed with her a mortgage upon it to B. who en- 
tered under a decree of foreclosure. More than twenty years after A.’s wife 
died, and a bill was filed by her children to secure the cancellation of the mort- 
gage and the surrender of the premises. Held, that their claim was barred by 
the Statute of Limitations, notwithstanding their mother was disabled as a feme 
covert to sue during her life (Stewart, J., dissenting).— Crook v. Glenn, 30 
Md. 55. 

4. A debt was due in 1855; the debtor died in 1859; letters testamentary 

were taken out in 1866. Held, that the debt was not barred by the Statute of 
Limitations, on the ground that the executor held the funds of the estate as trus- 
tee for the creditors, and that the statute did not affect the trust (AGNEw, J. 
concurring in the decision, but dissenting as to the reason). — McCandless's 
Estate, 61 Penn. St. 9. 
- 5. Suit on coupons detached from a bond brought more than six years after 
the instalment of interest for which each was given had accrued. Held, that the 
suit was not barred by the Statute of Limitations until suit was barred on the 
bond itself. — The City v. Lamson, 9 Wallace, 477. 


Live Srockx. —See Carrier, 3. 
Macurnery. —See Tax, 1. 


Maticious Prosecution. 

When a civil suit is commenced and prosecuted maliciously, without probable 
cause, and is terminated in favor of the defendant, the plaintiff is liable to the 
defendant for damages sustained by him in defence of such suit in excess of the 
taxable costs obtained by him, whether the malicious suit was begun by process 
of attachment, or by summons only. — Closson v. Staples, 42 Vt. 209. 
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Manpamvs. 

1. The Georgia Medical Society, a corporation, expelled one of its members 
for becoming surety on the official bond of a colored man elected clerk of a court, 
and on the bail bond of other colored men charged with riot. He petitioned the 
court to order his restoration by mandamus. Held, that while the society had 
the right to expel a member for proper cause, the court would review its action; 
that mandamus was the petitioner’s proper remedy, and should be granted. — 
State v. Georgia Medical Society, 38 Ga. 608. 

2. M., a claimant of certain lands under the provisions of a statute, petitioned 
the Supreme Court of the District of Columbia for a mandamus requiring the 
Secretary of the Interior to give him a patent for these lands, the claimant being 
entitled to the lands only on certain conditions, so that the patent could only be 
granted upon proof. Held, that as the case required judicial judgment and dis- 
cretion, the mandamus should not be issued. — The Secretary v. McGarrahan, 9 
Wallace, 298. 

Maritime Law. —See Apmiratty; GENERAL AVERAGE; INSURANCE, 2. 
MarriaGe. — See Divorce, Stave, 3; SuppLicavir. 
Marrrep Woman. — See WIPE. 
Master. — See Insurance, 2. 


Master aND SERVANT. 


1. Suit against a railroad company to recover damages for the death of a fireman 
killed by the explosion of the locomotive on which he was employed, the explosion 


being alleged to have been caused by its defective condition. Held, that if the 
company furnished proper materials and employed a competent machinist to 
examine and repair their engines, and through his negligence the engine in ques- 
tion was used when out of repair, the company was not liable, as he was a fellow- 
servant of the fireman. — Columbus & Indiana Central R.R. Co. v. Arnold, 31 
Ind. 174. 

2. D., the owner of land, wishing to erect a house, employed R. to draw 
the plan and superintend its construction. R. employed T. as master bricklayer, 
and T. employed journeymen bricklayers and hod-carriers; D. paid R. a com- 
mission and paid the bills for materials and work on R.’s orders. Through the 
carelessness of the bricklayers a wall fell and killed a passer. Held, that D. 
was not liable for their negligence, as they were T.’s servants, not his. — Deford 
v. The State, 30 Md. 179. 

See Pusuic Po.icy. 


Measure OF DamaGEs. 


In an action against a railroad company for damages brought by a wife whose 
husband had been killed through the negligence of defendant’s employees, held, 
that the measure of damages was the present worth, computed by mortuary tables, 
of an annual sum equal in money value to the support which the wife would rea- 
sonably have received from her husband, in view of the latter's circumstances, 
character, habits, and occupation.— Macon § Western R.R. Co. v. Johnson, 38 
Ga. 409. 
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Menta Capacity. —See WI11, 4. 
MesneE Process. —See Bankruptcy, 2. 


MISTAKE. 


The owner of lots on which an assessment for the construction of a sewer had 
been levied, sold them. His agent, after the sale, but without knowledge of it, 
paid the assessment to the collector, who entered it accordingly on his books; 
afterward the agent called upon the collector and claimed that the money was 
paid by mistake. The collector thereupon refunded the money and cancelled the 
entry in his book. Held, that this operated as a payment and discharge of the 
assessment, and that the collector had no right to revive it and enforce its pay- 
ment against the owner of the lots. — Mason v. City of Chicago, 48 Ill. 420. 


MortTGaGeE. 
Two mortgages were executed and delivered on the same day, one two hours 
before the other. Held, that this fact did not give the first priority (WARNER, J., 
dissenting). — Russell v. Carr, 38 Ga. 459. 


See Dower; ForrFEITURE; HusBanp Wire, 1; Luirations, STaTUTE 
or, 3; ReGisTRy. 


MonicrpaL Corporation. 
A borough council resolved: ‘‘ That all who were liable to be drafted to fill a 
designated quota” and before the draft procured a substitute, or after being 
drafted furnished such substitute or went themselves, should be entitled to $300. 


Held, that a bond issued under this resolution was without authority, and that no 


recovery could be had on it.— Borough of Susquehanna Depot v. Barry, 61 
Penn. St. 317. 


See Constitutionat Law, State, 2, 3; INsuNcTION, 2; MIsTAKE. 
Mourper. —See Eviwence, 1; Homiciwe. 


Nationa Bank. 


1. A statute of Kentucky imposed a tax on bank stock of fifty cents on each 
share of one hundred dollars, and required the cashier of each bank to pay the 
tax when due. Under this law the State sought to collect the tax from a national 
bank. Held, that this tax was a tax on the shares of stockholders, and that the 
bank could be required to pay it.— National Bank v. Commonwealth, 9 Wal- 
lace, 353. 

2. In 1857, the State of Missouri established ten banks of issue, and agreed 
to receive from each, annually, one per cent on its capital stock in full satisfac- 
tion of all taxes. Under the National Bank Act eight of these ten became 
national banks. In 1864, a statute was passed, that shares of stock in banks ~ 
and other incorporated companies should be taxed as other property, and the 
taxes should be paid by the respective corporations. There were then in the 
State numerous banks not banks of issue. Under this statute a tax of nearly 
two per cent was levied on the shares of a stockholder in a national bank, pay- 
ment of which was resisted on the ground that the tax exceeded the rate ‘‘ imposed 
on the banks organized ” by the State, to wit, the two State banks. They held a 
very small part of the banking capital of the State, and the shares in all other 
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banks were taxed like the shares in national banks. Held, that the agreement 

by which the State’s power to tax its banks of issue was limited, was no bar to 

the collection of the tax in question. — Lionberger v. Rouse, 9 Wallace, 468, 
See Quo Warranto; Tax, 2. 


NAVIGABLE WaTER. —See FisHery. 


NEGLIGENCE. 


A merchant sent his clerk to the post-office with a sealed letter to mail, con- 
taining a bank check payable to A. B., or order. Held, that he was not guilty of 
negligence which would render him liable on the check to a holder in good faith for 
value, to whom the clerk, after abstracting it from the letter, passed it altered 
by making it payable to bearer. — Belknap v. Bank of North America, 100 Mass, 
376. 

See Carrier, 3, 4; Master anD SERVANT; Measure or Damaces; Pustic 
Pouicy; Street 2; WaREHOUSEMAN. 


NEGOTIABLE INSTRUMENT. 


A firm gave to the defendant, as collateral security for a debt due from the 
firm to him, two certificates of stock, standing in the name of a member of the 
firm, namely, ‘‘ A. B. trustee,” and by him transferred in blank, each certificate 
being on its face expressly ‘‘ transferable only on the books of the company by 
the holder hereof in person or by a conveyance in writing recorded in said books, 
and surrender of this certificate.” The certificates belonged to the plaintiff. 
Held, that the certificates of stock were not negotiable instruments, that the word 


‘* trustee” sufficiently notified the defendant as to the character of the firm’s 
title, and that plaintiff was entitled to the stock. — Shaw v. Spencer, 100 Mass. 
382. 
See Brits anp Notes. 
Non-user. — See EasEMENT. 
Notice. —See Bits anp Nores, 7; Estorre,; HusBanp anp Wire, 1; 
NEGOTIABLE INSTRUMENT. 
Nuncupative Witt. —See 2. 


OrFice. 

Where a vacancy in an office is filled by appointment, and a successor is 
elected at the next election, if the appointee refuses to surrender the office on 
demand of such successor, when duly qualified, the latter is entitled to recover 
. from him the gross amount of the emoluments received by him while he withholds 
the office, and he is not entitled to retain the amount actually paid out for necessary 
clerk hire during that time in the discharge of its duties (Grecory, J., dissent- 
ing). — Douglass v. The State, 31 Ind. 429. 


PaRENT AND — See Stave, 3. 
Paror Promise. — See Bank, 1. 
PartNersuip. — See Luarations, StaTuTE or, 1; Restraint oF TRADE. 
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PATENT. 

1. Two patents were issued to the same person, one for the process by which 
vulcanized India-rubber is manufactured, the other for the result of the process 
in the form of the article produced. Their validity was contested on this ground. 
Held, that both the process and the product might be patented. — Rubber Com- 
pany v. Goodyear, 9 Wallace, 788. 

2. In a suit involving a question as to priority of invention where an attemp’ 
is made to invalidate a patent by a prior patent, the court cannot be required to 
compare the specifications of the two and to instruct the jury as matter of law, 
whether the inventions are or are not identical. — Bischoff v. Wethered, 9 Wal- 
lace, 812. 


Pauper. — See ConstTITuTIONAL Law, 1. 
Penatty. — See ConstiTuTIoNAL Law, 4. 


PLEADING. 


Where a declaration alleges the making of a promissory note and its indorse- 
ment to the plaintiff, and the answer merely denies that the plaintiff is the holder 
of the note, the defendant cannot prove that the plaintiff is not and never was 
the owner or holder thereof. — Hawes v. Ryder, 100 Mass. 216. 


Pouce. — See ConstituTIONAL Law, 7; ConstiruTIONAL Law, State, 2. 
Possession. —See HusBanp aND WIFE, 3. 
Power. — See Wu, 3. 
Practice. — See Evipence, 10; PLEADING. 
PREFERENCE. — See INSOLVENCY, 2. 
Prescription. — See Fishery. 
Presumption. — See Carrier, 5; Divorce; EVIDENCE, 1; Homicwwe; 
HussBanp and Wire, 2. 
Principal AND AGENT. — See Bank, 2; Broker; Estorpret; Evmence, 2,9, 
MIsTAKE. 
Principat AND Surety. — See Batt; Bankruptcy, 3; Brits anp Nores, 2, 3; 
CONSIDERATION ; EsTOPPEL. 
Prioriry. —See Morteace; REGISTRY. 
Privitecep Communication: — See SLANDER. 
Process. — See Stamp, 1. 
Promissory Norr.—See Bitts anp Nores. 
- ProvisionaL Court. —See ConstituTionaL Law, 8. 


Poticy. 

Action against a railroad company by the widow of an employee killed on the 
railroad in 1862, through the alleged carelessness of other employees. The road 
at the time was used to transport soldiers and munitions of war for the Confed- 
erate government, and the deceased was acting as the engineer of a train loaded — 
with Confederate soldiers when the accident occurred which caused his death. 
Held, that both parties being voluntarily engaged in an illegal act, plaintiff 
could not recover. — Wallace, sup’t v. Cannon, 38 Ga. 199. 
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Quo WarRANTO. 

An information in the nature of a quo warranto will not lie in a State court 
to try the right to office of a director in a bank organized under the National 
Currency Act, and jurisdiction is not conferred by the act of 1864, which provides 


that suits against such banks may be instituted in both the Federal and State 
courts. — Slate vy. Curtis, 35 Conn. 374. 


The owner of land adjoining a railroad, and from whom the land was taken by 
the railroad company for the construction and use of the road, under the powers 
given by their charter, has no right to enter upon the land while used by the 
company, and take therefrom the herbage and other products of the soil. — Troy 
& Boston R.R. Co. v. Potter, 42 Vt. 265. 

See Carrier, 8, 6,7; Corporation, 1; Frxtures; Insunction, 1; Mas 
TER AND SERVANT, 1; Measure oF DamMaGEs; Pusiic Poxicy; STREET 
way; Trustee Process, 2. 


REBELLION. 

1. A suit between citizens of New York and citizens of Georgia was pending 
when the rebellion broke out, when it was dismissed on the ground that the 
plaintiffs were alien enemies. Held, that it was properly dismissed. — Howes vy, 
Chester, 33 Ga. 89. 

2. An act of Congress authorizes the loyal owners of captured or abandoned 
property taken by the United States, to prefer their claims to the proceeds thereof 
in the Court of Claims, ‘‘ at any time within two years after the suppression of 
the rebellion.” Held, that this must be regarded as having taken place on 
August 20th, 1866, on which day the President, by proclamation, declared the 
rebellion suppressed in Texas and ‘‘ throughout the whole of the United States.” — 
United States v. Anderson, 9 Wallace, 56. 

See ConrFEDERATE Money; ConstituTIonaL Law, 8; Law or Nations; 
Pustic Poxicy. 

Recerpr. — See Carrier, 1, 6, 7. 
RecoGnizance. — See Bar. 
Recorp. — See Divorce, Recistry. 
Reeistry. 
H., the drawer of certain land before the grant issued sold it to R., and 


gave him a bond to make title when the grant issued. R. sold the land to C. 
and assigned his bond to him. R. afterwards mortgaged it, and the mortgagees 


having foreclosed, the land was sold by the sheriff, and the purchaser had his ~ 


deed recorded. After this, H. executed a deed to C., at which time the pur- 
chaser at the sheriff’s sale was in possession. In ejectment brought against the 
latter by H. and C., held, that the plaintiffs could recover, notwithstanding de- 
fendant’s deed was recorded first. — Hackney v. Rouse, 33 Ga. 231. 
See Huspanp anp Wires, 1. 
Rewease. — See W111, 3. 
RemovaL or Suits rrom Strate to U. S. Courts. —See ConsTITUuTIONAL 
Law, 8. 


Rent. — See Bankruptcy, 4. 


SELECTED DIGEST OF STATE REPORTS. 331 


REPLEVIN. 


The defendants, common carriers, transported certain goods for plaintiff, and 
on their arrival, refused to deliver them without first being paid freight and 
charges. Much longer than the usual time was occupied in the transportation, 
whereby plaintiff suffered damage to a greater amount than the freight and 
charges, which damage plaintiff made known to defendants, claiming that by 
reason thereof defendants were not entitled to be paid, and then made a special 
demand for the delivery, which defendants refused. Held, that plaintiff could 
maintain replevin for the goods. — Dyer v. Grand Trunk Railway Co., 42 Vt. 
441. 

REsPONDEAT SuPERIOR. — MasTER AND SERVANT, 2. 


RESTRAINT OF TRADE. 


Two parties agreed to operate a brass foundry in partnership, one of whom 
was to give all necessary attention to its superintendence and management. 
Subsequently he undertook to establish another brass foundry, in the same town 
with the first, alleging that the latter did not require all his time, and that the 
demand for brass castings would furnish employment for both foundries; though 
it appeared that his partner had offered to increase the accommodations of the 
first till they were sufficient to supply all demands. Held, that an injunc- 
tion should be granted to restrain him from carrying out this purpose. — 
Marshall § Co. v. Johnson, 33 Ga. 500. 


Riparian RiGuts. 


H.’s starch-mill was a little below B.’s saw-mill, on the same stream, and H. 
claimed that he was disturbed in the use of his mill by the sawdust and waste 
from B.’s. Held, that B. had the right to discharge the waste from his mil? into 
the stream, in the ordinary course of using such mills. — Jacobs v. Allard, 42 
Vt. 303. 

Fisuery. 


Satary. — See Orrice. 
Sate. — See Fraups, StaTuTE OF, 2. VENDOR AND PURCHASER. 
anp Surprinc. — See ApMiraLTY ; GENERAL AVERAGE. 


SLANDER. 

Action for slander. The slanderous words were spoken by the defendant 
while acting as juror in a case where the plaintiff was a party and had testified, 
and were spoken to his fellow-jurors in the jury-room, while they were consider- 
ing their verdict. Held, that the defendant was absolutely protected. — Dunham 
v. Powers, 42 Vt. 1. : 


SLavE. 

1. A testator, who died in 1853, by will, directed that his executor should remove 
to a free State and there emancipate a certain slave, then twelve years old, pro- 
vide for his maintenance till he was put to a trade, and when he became of age 
invest $3000 for his benefit. This the executor failed to do. Held, that the 
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compel the execution of the trust. — Green vy, Anderson, 38 Ga. 655. 


2. Trover to recover the value of a slave. When the suit was instituted slavery 
existed. The State Constitution adopted subsequently abolished it. Held, that 


the action was not thereby defeated. — Williams v. Johnson, 30 Md. 500. 
3. Two slaves were married ‘‘ after the usual fashion of marriages with slaves,” 


and had children, but separated before emancipation, and each formed another 


similar connection. In 1866, plaintiff petitioned the court to have one of these 
children apprenticed to her, under a statute which authorized this, where the 
parents consented. The father gave his consent, but the mother opposed. Held, 
that the relation between the parents was not a marriage which gave the father 
any parental authority over his offspring, and that his consent would not author- 
ize the court to apprentice the child. — Timmins vy. Lacy, 30 Texas, 115. 


Stamp. 


1. It is not necessary that the copy of a writ left in service should contain a 
copy or memorandum of the stamp placed on the original writ, as required by 
act of Congress, the stamp being no part of the process. — Tucker v. Potter, 35 
Conn. 43. 

2. The act of Congress which provides that no document requiring a stamp 
shall be admitted in evidence, until stamped as required by law, is intended to 
apply only to Federal courts. — Griffin v. Ranney, 35 Conn. 239. 

State Riguts. — See ConstiruTionaL Law, 7; Nationa Bank, 2; Tax, 8. 
Statute or Fravps. — See Fraups, Statute oF. 
Sratute or Limrrations. — See Limitations, STATUTE OF. 
Sray Law. — See Constitutionat Law, 6. 
Srocx.—See INsTRUMENT. ; 
SrockHoLpER. —See InTERNAL REVENUE; Nationat Bank, 1. 


SToLen Property. 
The owner of stolen property can maintain an action for its value against a 
party who has innocently purchased it from the felon, and resold it in good faith, 


the property having passed beyond the reach of the owner. — Sharp v. Parks, 48 
Ill. 511. 


See INDICTMENT. 


Srreet Ramway. 

1. Complainants, a horse-railroad corporation, sought by injunction to restrain 
defendants, a similar corporation, from running their cars upon complainants’ 
tracks. Defendants claimed the right to do so on the ground that the rails were 
laid in a public street, and that they as part of the public had a right to travel 
and run cars anywhere in that street. Held, that the tracks were the private 
property of the complainants, and that their use by defendants was unlawful. 
—Jersey City & Bergen R. Co. v. Jersey City § Hoboken Horse R. Co., 5 C. E. 
Green, 61. 


2. Plaintiff returning from market stopped a horse-car, got upon the front 


slave, after emancipation, might proceed in his own name against the executor to 
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platform and placed his basket there, when the car was immediately started, the 
plaintiff thrown off and injured. Held, that a regulation of the company, for- 
bidding passengers to enter or leave the car by the front platform was a reason- 
able one, and if the plaintiff knowingly violated this regulation, it was conclusive 
evidence of negligence on his part, which would prevent his recovering damages 
from the company for any injury sustained by him. — Baltimore City Passenger 
Railway Co. v. Wilkinson, 30 Md. 224. 


SuppLicaviT. 


A wife, whose husband was guilty of treating her with such cruelty as would 
sustain a libel for divorce from bed and board, and who refused to support her 
and her minor child, petitioned for a writ of supplicavit, on the ground that she had 
religious scruples against applying for a divorce, and so obtaining alimony. Held, 
that the equity jurisdiction of the court would not warrant the issue of the writ. 
— Adams v. Adams, 100 Mass. 365. 


Surety. — See Principal SURETY. 


Tax. 


1, An aqueduct corporation is not a manufacturing corporation so as to 
render its pipes, cocks, and faucets, used to distribute water in a town, taxable as 
machinery, though in the gate-house on the pond from which it draws the water, 
there are chambers and passages fitted with filters and screens to purify the water. 
— Dudley v. Jamaica Pond Aqueduct Co., 100 Mass. 183. 

2. The question being whether the owner of shares in the stock of a national 
bank should be taxed in the town where he resided or in that where the bank was 
located, both being in the same State, held, that the words in the act of Con- 
gress of June 3, 1864, that such shares should not be relieved from taxes ‘ im- 
posed by or under State authority at the place where such bank is located, and 
not elsewhere,” were only intended to confine the power of taxing such shares to 
the State having jurisdiction at the place where the bank is located, and that a 
State statute taxing the shares at the owner's residence was not in conflict with 
them. — Clapp v. Burlington, 42 Vt. 579. 

8. The Union Pacific Railway Company, Eastern Division, was originally in- 
corporated by the legislature of Kansas under another name, and afterwards 
under an act of the same legislature received its present name with authority to 
unite with other roads. Some months later the Union Pacific Co. was incorporated 
by Congress, and received grants of land and subsidies. The first-named com- 
pany remained a State corporation, entitled to certain benefits and subject to cer- 
tain duties under the acts of Congress. Kansas passed laws taxing its property. 
Payment was resisted on the ground that the road, being constructed for the use 
of the United States under the authority of Congress, and being part of a system 
of roads thus constructed, was exempt from State taxation. Held, no ground of 
exemption. — Thomson v. Pacific R.R., 9 Wallace, 579. 


Tax TITLE. 

A. purchased a house and lot sold by the city collector for non-payment of 
an assessment levied thereon, and received a deed from the collector. Subse- 
quently he was ejected by the owner on the ground that the collector had failed 

VOL. v. 22 
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to give the notice required by law, and was obliged to pay costs and mesne profits, 
He thereupon sued the collector for damages. Held, that he could not recover, 
as the rule ‘* caveat emptor” would be applied against him. — Hamilton v. Valiant, 
30 Md. 139. 


TENDER. 

The defendant owed the plaintiff, and the latter had brought a suit of foreign 
attachment in which service had been made upon the garnishee, but not upon the 
defendant. After this the defendant tendered the amount of the debt without 
the costs of the service. Held, that the tender was suflicient (PARK and Car- 
PENTER, J.J., dissenting). — Ashburn v. Poulter, 35 Conn. 553. ' 

See Forrerrure. 

Time. — See ForrerrurE; Morraace. 
Tort. —See ConTriBuTion. 
Town. —See Municrpat Corporation. 


Trape Marx. 


A manufacturer of Britannia spoons adopted several different labels of partic- 
ular size, form and color, with his name thereon, and in connection therewith 
certain figures arbitrarily chosen, the different classes of spoons being indicated 
by fixed numbers. These labels were the trade-mark under which his spoons 
were brought into the market, and they were generally sold by the numbers on 
the labels. Another manufacturer made similar spoons, prepared labels re- 
sembling the above, and adopted the same numbers for similar kinds of spoons, 
the labels being so similar that a purchaser who did not read the name on them 
might be deceived. Held, that the imitation was a violation of the first manu- 
facturer’s trade-mark, though the second put his own name on the labels. — 
Boardman y. Meriden Britannia Co., 35 Conn. 402. 


Trust. —See Fraups, Statute or, 2; Girt; Lowrations, Stature or, 8, 4; 
Stave, 1; Venpor anp Purcuaser, 1; W111, 1. 


Trustee. —See INSTRUMENT. 


Trustee Process. 

1. Where a garnishee has mingled the money attached in his hands with his 
own, and has used it as his own, he may be required to pay interest on it, and 
this may be recovered by the attaching creditor. — Woodruff y. Bacon, 35 Conn. 
97. 

2. Semble, a railway company cannot be held liable to judgment, on the 
process of garnishment, merely on the ground that when the writ was served it 
had property in (ransitu on its route, consigned to the principal debtor. — J. C. 
R.R. Co. v. Cobb, 48 Ill. 402. 

3. A creditor of B. attached the funds standing to his credit ina bank. The 
bank at the time held B.’s notes, which matured afterward. Held, that it could 
apply B.’s funds in its hands to the payment of these notes when they fell due, 
notwithstanding the attachment.— Farmers and Merchants Bank y. Franklin 
Bank, 31 Md. 404. 

See Bankruptcy, 4; Foreign ATTACHMENT; TENDER. 
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Utrra Vines. —See Corporation, 1. 
UsaGe. — See Evipence, 6. 
Usury.— See ConstirutionaL Law, 4. 


VENDOR AND PURCHASER. 

1. B. held a deed for land, and represented to C. that he had examined the 
title and found that it was good; C. saying that he would take B.’s word for it, 
bought the land without examination, it being some forty miles off. Held, that 
there was a relation of trust and confidence between them, and that B.'s mis- 
statement of any material fact, avoided the contract.— Babcock v. Case, 61 
Penn. St. 427. 

2. Where goods are obtained on credit by. false representations which would 
vitiate the sale as against the vendee, the vendor may reclaim them after attach- 
ment and before sale on execution, though attached by the vendee’s creditors on 
debts contracted after such fraudulent sale. — Field v. Stearns, 42 Vt. 106. 

See Fraups, SratuTE or, 2; Huspanp anp Wirr, 1; Tax, 8. 

Vestep Ricut. — See ConstituTiona. Law, 4. 
Vor Dire. —See Jury. 
Watver. —See Mistake. 
War. —See Auten Enemy; Constitutionat Law, 8; Law or Nations. 
REBELLION. 
Warp. —See GuarpDIAN AND Warp. 


WaREHOUSEMAN. 

A warehouseman hiring a warehouse containing goods received by the pre- 
vious occupant on storage, accepted from the latter a transfer of the goods, 
among which were certain bales of cotton which the latter credited to H., while 
in fact they belonged to P. who held a warehouse receipt therefor, though there 
was no usage to give such receipts. After some time the warehouseman gave H. 
notice to come and get his cotton, who replied that he had forgotten about it, and 
and subsequently took it away. Held, that he was not liable for the loss of 
the cotton on the ground of negligence in not ascertaining its ownership, nor for 
its conversion in delivering it to H. — Parker v. Lombard, 100 Mass, 405. 

See Carrizr, 4. 

Warranty. —See Burpen or Proor, 2. 
Way. — See Easement. 


Wu. 


1. A testator by will gave certain property ‘‘ to the heirs in law” of his son, 
then living, who at the time had one child, and made his son trustee of the prop- 
erty thus bequeathed. Held, that the son took the property in trust for all 
who might answer the description of his heirs-at-law at his death, then to be dis- 
tributed. In the meantime the whole income to be enjoyed by those in esse, sub- 
ject to be diminished pro tanto as others came into being. — Vinson y. Vinson, 
33 Ga. 454. 

2. A will was drawn by an attorney a few hours before the testator’s death, 
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pursuant to his instructions, and read to him in the presence of two other 
witnesses, whereupon he said it was the way he wished his property to go, but 
postponed the execution till he felt stronger, and shortly after died. Held, that 
it was not a nuncupative will. ~ Jn re Will of Hebden, 5 C. E. Green, 473, 

3. A testator by his will left $10,000 a year to his widow, and authorized her 
by will to divide the fund set apart for this income among his brothers and sisters, 
and their children, in such proportions as she thought proper. He authorized 
her also to give any surplus of his estate to ‘* benevolent, religious, or charitable 
institutions.” She entered into a sealed agreement with the testator’s brothers 
and sisters, by which the estate was divided between them, and she released and 
covenanted not to use her powers of appointment. This agreement was ratified 
by an act of the legislature. Held, That the bequest to ‘* benevolent, religious 
or charitable institutions ” was void for uncertainty. 2. That the widow could 
not surrender her powers of appointment for a consideration of benefit to herself 
without the consent of the appointees, but that in this case the interest of the 
children was so remote, that the act of the legislature would prevail, and that the 
agreement would be sustained on that ground (OLDEN, J. dissenting). —Thom- 
son’s Executors vy. Norris, 5 C. E. Green, 489. 

4. The burden is on the proponent of a will to prove the mental capacity of 
the testator. Williams vy. Robinson, 42 Vt. 658. 

See Stave, 1. 


WITNEss. 


The act of July 2d, 1864, which enacts that in the United States Courts no 
witness shall be excluded in a civil action ** because he is a party to or inter- 
ested in the issue tried, ” and the act of 1865, making certain exceptions to this 
rule, apply to civil actions where the United States is a party. — Green v. United 
States, 9 Wallace, 655. 


Writ. —See Stamp, 1. 
Worps. 
** Alien Enemies.” — See REBELLION, 1. 
** Banks of Issue.” —See Nationat Bank, 2. 
** Benevolent, religious or charitabie institutions.” — See Wi1, 38. 
Carpenters.” — See INsurANCE, 1. 
** Citizens.” —See ConstiruTIonaL Law, 3. 
“* Future extensions and branches.” —See CorPoration, 1. 
Judicial Power.” —See Law, 8. 
** Manufacturing Corporation.” —See Tax, 1. 
** Place where such bank is located.” —See Tax, 2. 
** Suppression of the Rebellion.” —See REBELLION, 2. 
“* Trade fixtures.” — See Fixtures. 
Trustee.” —See NEGOTIABLE INSTRUMENT. 
** Usual Marine Risks.” — See Insurance, 2. 
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The Law of Copyright in works of Literature and Art, including that of the Drama, 
Music, Engraving, Sculpture, Painting, Photography, and ornamental and use- 
ful Designs ; together with International and Foreign Copyright, with the Statis- 
tics relating thereto, and references to the American and English decisions. By 
Watrer ARTHUR CoprINGER, Esq., of the Middle Temple, Barrister at Law. 
London: Stevens & Haynes. 1870. 

Ir is now more than twenty years since Mr. Curtis’s treatise on the law of 
copyright appeared, and during this time there have been judicial decisions numer- 
ous and important enough, on both sides of the water, to demand a fresh presenta- 
tion of the subject. Indeed, these twenty years have brought into the world 
such a prodigious brood of literary workmen of all degrees, and have witnessed 
such a development of the art and mystery of book-publishing, that it would be 
strange if there were not somewhat more than an average growth of litigation in 
this branch of the law, in proportion to its dimensions. And so it has proved. 
The cases determined since Mr. Curtis wrote his treatise, are more than five 
times as many as had been determined in all the years before. Nevertheless, the 
nature of the subject forbids that there should have been any considerable en- 
largement of the principles upon which the law of copyright rests. The subject 
is not a broad one in point of legal science, though its early history is full of 
curious interest, and it deals with questions intrinsically attractive. It feeds, and 
is fed by, no other current of legal Jearning. Its course through the courts has 
been as narrow as it has been intricate and noisy and picturesque. The cardi- 
nal principles which hold the subject together are stated by Mr. Curtis with such 
clearness and breadth of view as to leave to a successor not much occasion for 
general disquisition; and it is no disparagement of Mr. Copinger’s work, to say 
that its value lies chiefly in his elucidation of those principles by his intelligent 
application to them of the numerous later cases. That was a work much needed, 
and which he has done exceedingly well. His book will not, we should say, 
supplant that of Mr. Curtis, but it will furnish an indispensable supplement to 
it. And it would be a mistake to suppose that it will be any the less so for the 
purposes of American lawyers, because addressed to the interpretation of English 
statutes. These are, even in their details, sufficiently like our own to present 
for the most part substantially similar questions; and, of course, on the more 
general heads of the subject, such as what kinds of literary work are within the 
protection of the law, and what amounts to a piracy, &., there exists no consid- 
erable discrepancy in the law of the two countries. And here we may express 
our gratification at Mr. Copinger’s inclusion of the American cases with the Eng- 
lish in his treatise. It will add to the value of the book to his own bar hardly 
less than to ours; for the American cases have been mainly decided by the best 
of our courts, and worthily of their reputation. We suppose that this welcome 
innovation upon the custom of English text-writers must be set down to the fact 
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that the American cases in this particular instance were comparatively so few, 
and were found in such quarters, that to gather them required no great increase 
of labor, and no unpalatable research in the more turbid wells of our law learn- 
ing. 

There are one or two points on which, it seems to us, Mr. Copinger might have 
been a little more thorough. One of these is the matter of translations. He says 
rightly that every translation is an original work; but he adds, ‘If this be the 
case, the translation of an English copyright work cannot be a piracy.” Non 
sequitur, perhaps. There seems to be no difficulty in holding that while every 
translation, by virtue of the literary work which it obviously involves, and the 
uew uses to which it is adapted, is subject of copyright, so that a piracy of the 
translation may be repressed, the copyright in the translation may be subordinate 
to that of the original work (of which it has taken the matter though not the 
words), so that to publish the translation without license of the holder of the copy- 
right in the original would be an infringement of the latter. Mr. Curtis, on the 
other hand, argues that there cannot be a vested copyright in a translation at all, 
unless the original was first published in a foreign country. But if our sugges- 
tion be sound, this distinction is of course immaterial. The point is worth con- 
sidering, and seems to have escaped both authors. It has an obvious application 
to another title, i..e, abridgements, in regard to which the law of copyright has 
been left by the courts in an unsatisfactory state. Mr. Copinger joins Mr. Cur- 
tis in vigorous argument against the doctrine that a fair abridgment is no piracy. 
That doctrine has been maintained on the ground that there is literary work in- 
volved in making such an abridgment which the copyright law ought to protect. 
And this is true. But it does not follow that the abridgment may not be itself 
a piracy on the original work, and not publishable without a license. Mr. Co- 
pinger also follows the example of Mr. Curtis in stating the doctrine of what is 
called ‘ equitable title,” in copyright law, without explaining or discussing the 
grounds upon which it rests; and this is one of the hard places in the subject. 
Equitable title is said to occur ‘‘ when the legal right has not been vested, but 
from the dealings between the actual owner and the party bringing the bill, such 
party has acquired a limited equitable right in the copyright, to the extent of 
being entitled to be one of the publishers, or the sole publisher, of the work, for 
a given or an indefinite time.” Our statutes require that assignment of a copy- 
right should be in writing. How this limited right ‘‘to the extent of being 
entitled to be the sole publisher” (which really seems to be the same thing as 
acquiring the copyright), is created without writing, by virtue of dealings in pais 
between the actual owner and the party bringing the bill, so that he may main- 
tain his bill as equitable owner against a third party, is not clear upon those 
English cases which, it must nevertheless be admitted, avow the doctrine. 

The arrangement of Mr. Copinger’s book is logical and convenient, and in 
such matters as the epitome and index and marginal guide notes, it is well 
adapted to yield its contents easily to the reader. The best of law books without 
such aids is a vexation of spirit, and their presence is a clear point of value in 
this one. Mr. Copinger’s mode of handling cases is vigorous, and his style usu- 
ally good. We cannot but think, however, that much room might have been 
saved by omitting the lang commentaries on ethical and esthetical questions with 
which his book abounds, without diminishing its practical value. 
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A Treatise on the Construction of the Statute of Frauds, as in force in England 
and the United States, with an Appendix, containing the existing English and 
American Statutes. Third Edition, carefully revised, with extensive additions. 
By CausteN Browne, Esq., Counsellor at Law. Boston: Little, Brown, 

& Company, 1870. 


JupGrNG from its history during the past thirteen years of its existence, Mr. 
Browne’s treatise bids fair to become a legal classic. Few text-books pub- 
lished in the last quarter of a century, on either side of the Atlantic, have won 
or deserved a better reputation. Some law writers set forth in their books 
their own opinions or fancies, garnished with citations from the decisions of those 
courts who are fortunate enough to agree with them; others, a larger class, con- 
tent themselves with a more or less well arranged digest. Mr. Browne’s method 
is a happy medium between the two. He never conceals the conflict of author- 
ity; but the reader feels that the subject has been worked over as a whole, and is 
written from a full mind and not patchwork-wise. 

In examining this edition our attention has been drawn especially to two addi- 
tions. The first is at the end of the chapter on guaranties, where several sec- 
tions have been added, commenting mainly on the case of Furbish v. Goodnow, 
98 Mass. 296. In that case the original debtor had conveyed property to the 
defendant, and the defendant thereupon promised the plaintiff to pay to him the 
debt due him from the original debtor. The promise was held to be within 
the statute. This decision was contrary to what Mr. Browne had described as the 
law in his earlier editions, and he now combats the decision vigorously. His 
arguments are ingenious, but they have failed to cenvince us. We cannot but 
suspect that Mr. Browne’s opinion, as well as much of the confusion of the cases 
on this subject, results from allowing the question of consideration to creep, 
in an open or latent form, into the discussion, instead of rigorously excluding it. 
Certainly the simplest rule, and the one which seems most in accordance with the 
spirit of the statute, is to make the result depend upon the question, Does the orig- 
inal liability remain unaffected by the new agreement? If it does, then the new 
agreement is within the statute. Mr. Browne cites in support of his view the well- 
settled rule of law that a verbal acceptance is binding, and asks how is that con- 
sistent with Furbish v. Goodnow ; but an acceptance does affect the liability of the 
drawer, he ceases to be primarily liable, and is liable only after presentment to 
the acceptor, failure to pay, and notice to him; and it is this very change of 
liability which takes the verbal acceptance out of the statute. While we cannot 
agree with Mr. Browne in his views on this point, we do most heartily concur in 
the remarks which he has added in the note to § 281 a on the inconsistency of 
Peters v. Westborough, 19 Pick. 365, and Hill v. Hooper, 1 Gray, 131 ; in the 
former of which an agreement to support a child for seven years was held not 

. within the statute, and in the latter an agreement to work for five years was. 

Of Mr. Browne’s treatise as it first appeared we have no words but of praise ; 
but this last edition, while it displays the same acuteness and vigor of judgment, 
does not, we are sorry to say, show that thoroughness in the collection of author- 
ities which marked the first edition. And this failure has extended to cases of 
importance decided by courts of the highest authority. For instance, in the 
chapter on agreements not to be performed within a year, we looked with curiosity 
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to see what the author had to say on the remarkable case of Packet Co. v. Sickles, 
5 Wallace, 580, but the case is not referred to; and while we find the case of 
Caton y. Caton, before the Lord Chancellor, as reported Law Rep. 1 Ch. 137, 
cited in four different places, there is no reference to the same case before the 
House of Lords, Law Rep. 2 H. L. 127, where the decision turned on a totally 
different point under the statute. 

Again in looking at $§ 259, et seq., on the purchase of land for a partnership, 
we see that the author says, ‘it seems that the earlier authorities to the effect 
that real estate used for partnership purposes maintains its character of realty, 
and goes to the heirs of the partners respectively, have been overruled.” 
This statement was perhaps ‘justified by the decisions as reported at the time 
of the first edition, but in the face of Wilcox v. Wilcox, 13 All. 252, and Shearer 
v. Shearer, 98 Mass. 107, it is certainly not true at present of the law in Massa- 
chusetts. So in the next section we have Dale vy. Hamilton, 5 Hare, 369, de- 
cided in 1846 by Vice Chancellor Wigram (not Vice Chancellor Shadwell as 
stated in the text), spoken of as ‘‘the latest and very important” case on this 
subject ; but we have no reference to the same case on appeal before the Lord Chan- 
cellor, 2 Ph. 266, or to, the late case of Caddick vy. Shidmore, 2 De Gex & J. 52, 
which is spoken of by Mr. Lindley as not leaving the decision of Vice Chancel- 
lor Wigram wholly unshaken. See, too, Bird vy. Morrison, 12 Wis. 138. 

So to open on another place; in § 86 should have been noticed the extension 
given to the doctrine, that an implied trust can be raised only as to an aliquot 
part of an estate, by Hall v. Young, 37 N. H. 131, and Fleming v. McHale, 47 
Ill. 282; inconsistent as these cases seem to be with McGowan v. McGowan, 14 
Gray, 119. 

We feel bound to notice this matter because we have of late seen more than 
one instance where the value and good name of a book have been seriously dam- 
aged by careless editing either by the author or others, and we should be sin- 
cerely sorry ever to have to put Browne on the Statute of Frauds in that 
category. 


The Law of Torts. By C. G. Avpison, Esq. Abridged for use in the Law 
School of Harvard University. Boston: Little, Brown, & Company, 1870. 
Tus book 1s best explained by the preface. ‘‘ When it was determined that 

special instruction should be given at the Harvard Law School in this branch of 
the law, Addison’s Law of Torts appeared to the person appointed to give such 
instruction to be the work best adapted for a text-book ; but its cost was high, 
and a large portion of the matter which it contained (as for instance the chap- 
ters upon bailments, easements, patents, and copyrights, and much of the text 
relating to evidence, pleading, and practice) seemed to fall more properly within 
branches of instruction taught by others, while the full citation of English stat- 
utes, and the special adjudications upon them, appeared to be almost valueless 
to the American student.” 

This indicates quite accurately what has been left out, and may convince the 
practising lawyer, as a comparison has convinced us, that he, as well as the stu- 
dents, will do better to buy this cheap little book than the bulky and costly 
volume from which it 1s abridged. All that has been omitted will be found 
better done in other common books. 
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We are inclined to think that Torts is not a proper subject for a law book. 
Under this title we expect to find some or all of the wrongs remedied by the 
actions of trespass, trespass @n the case, and trover. But we cannot help believ- 
ing that the cohesion or legal relationship, say, of trespass quare clausum, is 
closer with the duties to him in possession enforced by real actions, than with as- 
sault and battery. So, to give another example, the law of actions for deceit . 
seems to us to be properly presented in connection with that of estoppel in pais 
as two forms of sanction for the same duty, —not to defraud one’s neighbor, 
to put it broadly. Seduction, which we find in the next chapter of this book, 
belongs at the other end of the corpus juris. 

We long for the day when we may see these subjects treated by a writer capa- 
ble of dealing with them philosophically, and self-sacrificing enough to write a 
treatise as if it were an integral part of a commentary on the entire body of the 
law. Such a result might be anticipated if the able lecturer for whose use this 
abridgment was prepared, and who is achieving so deserved a success at Cam- 
bridge, should apply his subtle and patient intellect to the task. 


Reports of Cases Argued and Determined in the Supreme Court of Judicature of 
the State of Indiana, with tables of Cases and Principal Matters. James B. 
Brack, Official Reporter. Vol. XXXI. Indianapolis: Journal Company, 
Printers. 1870. 

AN official reporter, in these days of the making of many law books, and the 
weariness of the professional flesh consequent thereupon, owes a debt to the pro- 
fession of which he should always be a member, and which Mr. Black has unfor- 
tunately neglected to pay. His head notes should be clear, condensed, with 
no superfluous matter in them; they should be original, and should contain a 
concise statement of the facts in the case. Mr. Black has made in almost every 
case a mere transcript of a portion of the judge’s opinion: and the head-notes 
generally begin with some legal axiom or some general statement, which obliges 
the lawyer to read through a considerable amount of elementary matter before he 
reaches the gist of the case actually decided. And as the reporter has done no- 
thing but affix to the judge’s opinion a portion of the same, put into very fine 
print, and divided into paragraphs with a mysterious heading attached to each, 
for the corresponding heading to which in the index we often look in vain, the 
reporter's labor is reduced to a minimum, and the reader is put to a great deal of 
unnecessary trouble and labor. 

There is, moreover, no table of cases cited, which should be given in every 
well-reported volume. In only one case does the reporter spread himself (there 
is no other word to express the act, and as it is, we believe, a word of western 
growth, its use is not unbecoming in this place), and that is in the case of Paine 
v. Lake Erie and Louisville Railroad Company, p. 283, and we look in 
vain for any suflicient reason for so minute a report of the facts and the evidence, 
and for the length of the quotations from the statutes as we have here presented 
tous. The report of the facts of the case alone fill sixty-four pages, — the opin- 
ion of the court but seven. The point decided is this. That persons who are 
directors of a railroad company cannot be allowed to come into a court of 
equity and prevent or object to a compromise of a disputed account between such 
railroad company and a contractor for the construction of the road, for the 
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reason of any private interest which they may have in such contract, and their 
right to hold such an interest cannot be given them by the board of directors, 
but only by the stockholders of the corporation. * 

O’Daily vy. Morris, p. 111, is one of many cases touching on the rights of 
woman. This decides that a married woman who is divorced from her husband, 
and has not married again, is not liable on a note given by her and her former 
husband jointly, and that he is so liable, although she was carrying on a separate 
business of her own when the note was given, the money was borrowed solely 
for her own use, was delivered to her personally, and the lender relied solely on 
her separate credit for repayment. 

With the facility for divorce, and such support given by the courts, we should 
think a tolerably capable woman might make a handsome living in Indiana. 

Kantrowitz v. Prather, p. 92, is another case where the common law is certainly 
not oppressively enforced. The court says, that the fact that credit is given for 
goods sold to a married woman is so given her on the faith of her separate prop- 
erty is not enough to fix her liability. She must also intend to contract with re- 
gard to her separate estate. ; 

In Columbus and Indianapolis Central Railway Co. v. Farrell, p. 408, the case 
finds that a railroad train ran beyond the platform at a certain station, and 
stopped over a culvert. The officers of the company called out the name of the 
station to which one of the passengers was bound; the passenger, who had paid 
his fare, attempted to get off the cars, and in doing so fell into the culvert, with- 
out any negligence on his part. It was very dark, and he thought he was alight- 
ing on the platform. The company was held liable, but the court adds, that 
they would not havé been so liable for the actions of persons not their servants, 
who should falsely announce their arrival at the station to which a passenger is 
bound, whereby an accident is caused. 


The United States Internal Revenue and Tariff Law (passed July 13, 1870), 
together with the Act imposing taxes on Distilled Spirits and Tobacco, and 
for other purposes (approved July 20, 1868), and such other Acts or parts of 
Acts relating to Internal Revenue as are now in effect; with Tables of Taxes, 
a copious Analytical Index, and full sectional notes. Compiled by Horace E. 
Dresser. New York: Harper & Brothers, 1870. 

Tus work is in pamphlet form, and contains about one hundred pages. It in- 
cludes the Acts of July 14, 1870, ch. 255; July 20, 1868, ch. 186; July 18, 1866, 
ch, 184; July 30, 1864, ch. 173; Feb. 3, 1868, ch. 5; March 31, 1868, ch. 41; 
and March 2, 1867, ch. 169, which are printed in the order above given. The Act 
of 1864 is printed as amended by subsequent acts; the other acts are given in 
their original form. At the end of the book is a table of taxes, and a table of 
tariff rates, followed by an index to the whole book. ‘The Act of July 14, 1870, 
is designated throughout as the Act of July 13, 1870. Mr. Dresser defends this 
error in a letter to the editors of Internal Revenue Record, printed in Vol. 12, 
p- 82, on the ground that the act was actually passed July 13, though not ap- 
proved until July 14. 

We would suggest that this book would be much more convenient for reference, 
if the running title at the top of the page indicated the particular act contained 
in the page, instead of being the same throughout the book. We also notice that 
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the Act of April 10, 1869, ch. 18, is incorporated in the compilation by means of 
notes, and is not mentioned in the table of contents. There would seem to be 
no reason why it should not occupy as prominent a position as any of the other 
acts contained in this work, 

Throughout the book, the mischievous habit is followed of quoting statutes by 
their date alone, without giving either chapter or reference to the Statutes at 
Large. A more important defect is, that in printing the Act of 1864, as amended, 
no reference whatever is made to the amending acts. For example, on page 74, 
the latter part of what is given as section 155 of the Act of 1864 is only to be found 
in the Act of April 10, 1869, ch. 18, § 2; yet there is not the slightest reference 
to that act, and there is nothing to show that the whole section as printed here is 
not to be found entire in the Act of 1864. This is an unpardonable omission, 
and cannot fail to work a good deal of confusion. Imagine a lawyer, unac- 
quainted as most of the profession are, with the particular acts which go to make 
up our Internal Revenue Law, going into court with Mr. Dresser’s book, and try- 
ing to find the component parts of section 155! 

Apart from the faults of reference mentioned above, this book is a convenient, 
and so far as we can judge, an accurate compendium of our Internal Revenue 
Laws, and the most compact we have seen. 


A Treatise on the Law of Negligence. Tuomas G. SHEaRMAN and Amasa A. 
Reprietp. Second Edition. New York: Baker, Voorhis, & Co. 1870. 
Tus book has achieved a practical success in eight months. Before it had 

done so, we expressed our opinion of ‘it at some length (4 Am. Law Rev. 350), 

and we observe that such of our suggestions as could not fairly be called matters 

of opinion have been acted on in the second edition. 

As a matter of opinion, we still think that the merit of this work is practical, 
not philosophical. The authors were philosophical in their first step, to be sure, 
when they planted themselves upon a legal conception instead of a branch of 
trade, as is too often the case now-a-days. Negligence is a better subject for a law 
book than telegraphs. But when we look further than the title-page, the discus- 
sions and arrangements are altogether those of a working manual. Viewed in 
this light the book is a credit to its authors. There is a great deal of hard work 
and of new law in it, and we do not wonder that so many lawyers, buy it. 

In this edition, besides those improvements which have been referred to, others, 
which experience has shown to be possible, have been added. 


United States Stamp Law. A compilation of all Statutes now in Force, relating to 
Documentary and Proprietary Stamps ; together with Notes referring to all Deci- 
sions and Rulings of both the Courts and the Department, with a full Index. 
Edited by Ortanvo F. Bump, Counsellor at Law and Register in Bankruptcy, 
Baltimore. New York: Baker, Voorhis, & Co. 1870. 

Tus compilation is published in pamphlet form, containing about sixty pages. 
The author has taken the Act of June 30, 1864, ch. 173, as the groundwork of 
his book, and has incorporated into each section the amendments made thereto 
by all subsequent acts, up to and including the Act of July 14, 1870, ch. 255. 
The sections are all printed in their order, commencing with section 151, each 
section being under an appropriate heading. Following each section are full and 
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copious notes, referring to the decisions of the courts, and the rulings of the 
department which have reference to the subject-matter of the section; the deci- 
sions being printed in leaded, open type, and the rulings in close, solid type, 
while the statutes themselves are printed in large type. If amendments have 
been made to any section by subsequent acts, the section is printed as amended, 
with a reference to the amending act or acts inserted in brackets. 

After this portion of the work come schedules B and C of the Act of 1864, as 
amended by subsequent acts, followed by a list of exemptions. A full index 
completes the pamphlet. 

The compilation is carefully and thoroughly made, and the notes of decisions 
and rulings are very full and ample, containing references to decisions of the 
courts of all the States, as well as of the Federal Courts. 

The author, however, presumes too much on the familiarity of his readers with 
the various Internal Revenue Acts, and is not sufficiently careful in his references 
to the statutes. For instance, the opening section of the book is merely desig- 
nated as ‘* Sec. 151,” leaving the statute to be guessed at, certainly a most ex- 
traordinary omission for a book of this kind. . Throughout the work the statutes 
are referred to by the date alone, neither the chapter, nor reference to the 
Statutes at Large being given. 

In the list of exemptions, also, no references to the statutes are given at all 
(except after such exemptions as are made by the Act of 1870, ch. 255), but only 
references to the Internal Revenue Record, — a perfectly unnecessary omission 
of the only authority for such exemptions, which is not atoned for by a reference 
to one of the Commissioner's Circulars. 

With these exceptions, the compilation is well and thoroughly prepared, and 
will, undoubtedly, prove a useful book of reference for business men as well as 
for the profession. 


Internal Revenue Laws. Internal Revenue Statutes now in force; with Notes 
referring to all Decisions of the Courts and Departmental Rulings, Circulars, 
and Instructions, reported to October 1, 1870. Edited by Ortanvo F. Bump, 
Register in Bankruptcy. New York: Baker, Voorhis, & Co., Publishers, 
1870. 


WE have examined this book with (considerable) care, and can report that it 
will be a very useful work to the profession. It does not aim at being a treatise, 
but simply a digest of the decisions of the courts, and the rulings of the depart- 
ment, arranged conveniently under those sections of the various statutes to which 
they refer. The typographical arrangement of the book is of great convenience 
in referring to its contents. 

We regard the order pursued in printing the statutes as the best that the case 
admits of. The Act of 1864, ch. 173, is the basis of the book. Whenever its 
sections have been amended, by the Acts of 1866, ch. 184, and 1867, ch. 169, 
the sections, if now in force, are printed as amended. That part of the Statute 
of 1864, amended by the Statute of 1866, which refers to distilled spirits, is 
omitted, as it should be, and in its place we find the Act of July 20, 1868, ch. 
186, amended in its turn by the Act of April 10, 1869, ch. 18. When a section 
has been repealed, it is omitted, but there is always a note of the repealing 
statute. 
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While giving this book great praise for the generally excellent arrangement 
which is observed throughout, we must notice some minor defects. 

The absence of a running title-page which should give some indication of the 
contents below is to be regretted. Everywhere we find on opening the book, 
“JU. S. Revenue Laws” on one page, and ‘ Rulings, Decisions, &c.,” on the 
other. It is true that the paragraph-headings do much to atone for this; still we 
can see no reason why, at the top of each page, there should not be a statement 
of the topics treated of below, as ‘‘ Fermented Liquors,” ‘* Distillers,” together 
with the statute and section cited. 

In the list of the cases at the beginning and in the index at the end of the 
book, the alphabetical order has been entirely disregarded. We find for in- 
stance, ‘‘ Bank for Savings v. Collector,” ** Bayly v. McKnight,” ‘* Ballard v. Burne. 
side,” in the list, and ‘‘ Bribery,” ‘‘ Bills,” ‘* Bonds,” ‘* Brokers,” and ‘‘ Books,” 
in the index. 

Again, it would be a great convenience if, when the Statutes of the United 
States were cited, reference were made to the volume and page of the Statutes 
at Large. In our judgment, too, it would be always much better to cite a statute 
by its chapter, than by the date when it became a law. There were, for instance, 
fifty-four acts approved on March 2, 1867. Yet chapter 169 is always referred 
to in this work as the Statute of March 2, 1867. For this practice Mr. Bump is 
not of course in any way responsible; he only follows the usual vicious mode 
of citation, which has grown up we know not how. There is no need to enlarge 
on its great inconvenience ; we will merely say here, that we wish Mr. Bump, 
when he comes to issue a new edition, would set the example of citations of the 
statutes by the chapter, the volume, and the page. 

Leaving these matters of detail, we proceed to speak of the way in which Mr. 
Bump has digested the cases bearing on the various sections of the Internal 
Revenue Laws. Here we cannot give our unqualified approval. There is un- 
doubtedly a great deal of good work done, — nearly all the cases bearing upon 
each section are cited with head-notes or by name, — but there is no reason why 
all the cases should not have been cited, still less, why any of the head-notes 
should have been incorrect. Take the 45th section of chapter 186, St. 1868, re- 
garding books to be kept by rectifiers, wholesale dealers, &e. Mr. Bump cites 
on p. 195, as authorities for the proposition, that it is wholly immaterial by whom 
the entries are made, —that they may be made by a clerk, &c., — the case en- 
titled U. S. v. Quantity of Spirits, 111. R. R. 3. On referring to that case, how- 
ever, we find Judge Blatchford laying down the law as follows: ** The require- 
ments of the 45th section in regard to rectifiers, &c., differ, in a very marked 
manner from the provisions of the 19th section of the same act, in regard to dis- 
tillers, showing that Congress intended something by the difference. The 45th 
section requires that the rectifier, &c., shall enter in a book the things specified in 
the section, &c. . . . It requires the principal himself to make the entries. . . . 
Turning to the section in regard to distillers, the 19th, we find its provisions to be 
very different, &c.” Now we do not believe this to be law, any more than Mr. 
Bump probably does; but it certainly is an authority directly opposed to the - 
proposition which it is cited to support. In the other case cited to the same 
point, U. S. v. 50 Barrels, 11 I, R. R. 94, Judge Ballard refuses his assent to this 
ruling of Judge Blatchford, and suggests a method of explaining away its appar- 


ent meaning. . 
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Perhaps there is no section of the Statute of 1868, the construction of which 
has been more disputed than section 96. In Mr. Bump’s mention of it on page 
256, he has no reference to Circular No. 76, 10 I. R. R. 33, nor to the case of 
U.S. v. McKim, 10 I. R. R. 74. But these omissions are of small importance, 
The thing that we complain of most is his mis-citation of cases on the question 
whether the 25th section can be combined with the 96th. 

By the 25th section it is made the duly of the U. S. Gauger to stamp the casks 
of the distiller, wholesale dealer, &c., and the point is, whether the neglect of the 
distiller, wholesale dealer, §c., to have the casks stamped, can, if proved to be wil- 
ful, be made the foundation for the forfeiture of all his stock under section 96, on 
the ground that he has neglected ‘‘to cause to be done” certain of the things 
required by law in the carrying on or conducting of his business. Now Mr, 
Bump, digesting certain cases, among which is U. S. vy. 57 Barrels, 111. R. R. 
125, says, ‘* The phrase ‘ cause to be done,’ indicates the intention of Congress 
to make the omission to cause to be done any of the things required by law, an 
offence in cases where it is not the duty of the offender himself to do them.” 
But what says Mr. Justice Ballard in the above cited case? ‘*I am satisfied 
that it cannot be claimed that a distiller within the meaning of this 96th section 
omits, neglects, or refuses to do, or cause to be done, any thing which the law does 
not require him but some other person to do. . . . The things omitted are required 
to be done not by the distiller but by the gauger.” This is certainly pretty care- 
less, but it is not all. Curiously enough, Mr. Bump has not cited to this point 
the case which best sustains his proposition, — U. S. v. One Rectifying Estab- 
lishment, 11 I. R. R. 45. 

To another proposition, that the 96th section ‘ is only intended to apply to those 


acts or omissions mentioned in the different sections for which no specific penalty 
is imposed,” he cites U. S. v. 37 Barrels, 11 I. R. R. 125, a case where the 
point does not even arise. 

We have no wish to be severe, to note the shortcomings of such a careful 
writer as Mr. Bump usually is. His book ought to have been better; and with 
a little more time and thought, it might easily have been made so. As it is, 
however, it is the best work on the Internal Revenue Laws which we have seen. 


The House of Lords Cases on Appeals and Writs of Error and Claims of Peer- 
age. By Cuartes Crark, Esq. Vols. V. and VI. Boston: Little, Brown, 
& Company. 1870. 


WE have received two more volumes of this invaluable reprint, in which every 
other case is famous wherever the common law is studied. Among the interesting 
decisions are the often cited Mayor of Southmolton v. Attorney-General, 5 H. L. 
C. 1, and Mayor of Beverley vy. Attorney-General, 6 H. L.C. 310, on the subject 
of charities. On page 72 of the former volume, we have Ranger v. Great Western 
R. Co., an important case bearing, inter alia, on the liability of corporations for 
the fraud of their agents, more or less explained in the later case of Western 
, Bank of Scotland vy. Addie, L. R. 1 H. L. Se. 145, which the editors have cited, 
and to be read with Barwick vy. English Joint Stock Bank, L. R. 2 Ex. 259, which 
they have not, following the mistaken plan of only citing subsequent decisions of 
the House of Lords. Jordan v. Moncy, p. 185, is on the principle of equitable 


est 
of 
v. 
sid 
we 
th 
tri 
Ti 
in 
se! 
be 
wi 
v. 
de 
R 
li 
b; 
j 
5] 
r 
e€ 
a 
fi 
l 
t 
u 
a 
I 
rT 


BOOK NOTICES. 347 


estoppel. But perhaps there are more well-known decisions involving the defence 
of ultra vires than on any other single subject. In the fifth volume are Barg :te 
v. Shortridge, p. 297, and Eastern Counties Railway v. Hawkes, p. 331; in the 
sixth, are the equally important Shrewsbury and Birmingham R. Co. v. Nerth- 
western R. Co., p. 113; and Ernest vy. Nicholls, p. 401. 

Passing by others of only less interest we find at page 511, Scott v. Avery, on 
the extent toahich it is possible to oust the jurisdiction of the courts by con- 
tract. This is always referred to, we believe, as the leading case on this subject. 
The fifth volume also contains the Wensleydale Peerage, that decision which is to us 
in America only matter of historical curiosity, but which made such a profound 
sensation and has given rise to such endless discussion in England. 

The sixth volume contains fewer cases of broad principles than the fifth. But 
besides those already mentioned, there are many which are of value, on charities, 
wills, commercial law, &c., &c. We must not omit to mention the case of Hooper 
v. Lane, p. 443, as an instance of the elaborate discussions contained in these 
volumes. A hundred pages are occupied by the Judges and Lord Chancellor in 
determining against the right of the sheriff who has arrested a party on an invalid 
writ to arrest him on a good writ while unlawfully in custody. 


Reports of Cases Argued and Determined in the Circuit Court of the United States, 
for the Second Circuit. By Samuet Brarcnrorp, Judge of the District 
Court of the United States for the Southern District of New York. Vol- 
ume VI. New York: Baker, Voorhis, & Co, 1870. 


Tus volume contains the cases decided in the Second Circuit, from November, 
1867, to August, 1869, and includes decisions made by Mr. Justice Nelson, and 
by Judges Hall, Benedict, Shipman, Smalley, and Blatchford. The extended 
jurisdiction of the United States Courts and the importance of the questions 
which come before them, render their reports of cases of great interest to the 
practising lawyer. Of Judge Blatchford’s merits as a reporter we have before 
spoken, and only add that the present volume fully sustains his well-deserved 
reputation for care and accuracy. We would, however, suggest to him the 
expediency of always stating the names of the counsel who conduct a case. 

In Daly v. Maguire, p. 137, the court ordered the originals of printed exhibits 
on file as parts of a deposition, to be taken from the files for the purpose of being 
annexed to a commission, on condition that photographic fac similes thereof should 
first be made and placed on file, under the direction of the clerk. 

In The 8S. L. Davis, p. 138, it was held that a cargo of cotton belonging to the 
United States, on transportation on freight on board a vessel, was liable to con- 
tribution in a suit in rem against vessel and cargo, toward compensation for sal- 
vage services rendered to the vessel and cargo. 

On p. 158 is the charge of Judge Shipman, in the case of Flint v. The Nor- 
wich Transp. Co., where a passenger on a steamboat was injured by the ball from 
a musket which fell from the hands of a soldier, who was on board as a passenger. 
It was held that the defendants were bound to exercise the utmost vigilance and 
care in maintaining order, and guarding a passenger against violence which might 
rexsonably have beey anticipated, or naturally have been expected to occur, in 
view of the number and character of the other passengers on board. 
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In United States v. Seven Barrels of Distilled Oil, p. 174, it was held that, where 
the owner of personal property, mortgaged by him to another person, remains in 
possession of it after giving the mortgage, and commits acts in respect to such 
property, which work a forfeiture to the United States, under the 25th section of 
the Internal Revenue Act of 1867, the property is condemned, although the mort- 
gagee be innocent. 

In The Onrust, p. 533, a vessel was chartered to proceed direct from the Tor- 
tugas whither she was then bound, to another port, to load under the charter, 
After she arrived at the Tortugas, she was seized by the military authorities, and 
compelled to perform two voyages. The seizure was against the protest of the 
master, and was without his fault. Held, that the vessel was not liable for the 
delay. 


The Law of Salvage, as administered in the High Court of Admiralty, and the 
County Courts ; with the Principal Authorities, English and American, brought 
down to the present time, and an Appendix, containing Statutes, Forms, Table of 
Fees, etc. By Epwyn Jones, of Gray’s-Inn, Barrister at Law. London: Ste- 
vens & Haynes, 1870. 


In the preface to this work, the author says that, ‘‘ The close resemblance that 
exists between the law of England and that of the United States upon this sub- 
ject, has induced me, by a frequent reference throughout the work to American 
authorities, to aim at making the book equally useful to the American as to the 
English lawyer.” It is therefore a matter of interest to see how far the book 
can be relied upon as a summary of the law of the United States on the Law of 
Salvage. A careful examination has satisfied us that in this respect it is not 
of special value. The American cases have evidently been taken, not from the 
reports, but from the works of Mr. Marvin and Professor Parsons; and in some 
instances the writer has stated the opinions of these authors as the decisions of 
the court in the cases which he cites. An instance of this occurs on p. 11, where 
Judge Betts is said to have stated it as his opinion, that if a salvor were to give 
the master of a vessel warning of a reef upon which he was running, and if the 
master should in consequence change his course, and avoid the reef, the warning 
would constitute a salvage service. An examination of the case, (American Ins. 
Co. v. Johnson, Bl. & H. Adm. 9), shows that Judge Betts expressed no opinion 
on this point; but Mr. Marvin, on p. 118 of his work, gives it as his own opinion 
that salvage would be due in such a case. Notwithstanding these defects, Mr. 
Jones's Book is of great value to the American lawyer. Its arrangement of 
topics is very good; and the English cases are fully and accurately cited. 


The Commercial Laws of the States: A summary of the Laws relating to Arrest, 
Assignments, Attachment, Collections, Commercial Paper, Corporations, Deposi- 
tions, Dower, Deeds, Damages on Bills, Execution, Exemption, Factors and Con- 
signees, False Pretences, Homesteads, Imprisonment for Debt, Interest, Usury, 
Liens, Statutes of Limitation, Receivers, Redemption, Stay Laws, Partnership, 
the Rights of Married Women, §c. 8vo. New York, 1870. Published at the 
Office of the Banker's Magazine and Statistical Register. 


We have received, together with a copy of this work, a prepared notice, on 
the back of which is to be found the following naif indorsement: ‘* Editors who 
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publish this notice in their editorial columns will be entitled to a copy of the 
Commercial Laws.” The notice states that this work has been prepared by com- 
petent legal counsel in each of the several States, and will be found to contain 
a complete summary of the law of each State on the subjects named. We 
willingly publish the notice, but as to the competency of the legal gentlemen 
employed, or the completeness of the work, we are unable to pronounce any 
opinion. The book is a compilation, the value of which can only be tested by 
use. We publish the notice as interesting evidence of the enterprise of the firm 
which sends it. Publishers who bring out works and reviews at the same time, 
show that they understand the age in which they live. 


The Albany Law Journal.— This publication seems to increase in value as it 
grows older ; it is edited with ability, and with a single eye to the interests of the 
protession. The leading articles are always fairly, sometimes excellently done. 
The selections from other periodicals are made with good judgment; the leading 
cases which appear from time to time are interesting; and the Current Topics 
are done in a manner to leave little to be desired. The digests might be better, 
but of this we shall speak in a future number; to improve these, the Journal 
need only make them equal to the rest of its contents; the comic department is 
to say the least, better than that of any other legal periodical in the United States. 

In looking over the recent numbers, we have been particularly pleased with one 
or two articles by Mr. C. F. Stone, on Trusts in Personal Property, and with an 
able essay which is now coming out, on Mistakes of Law. And to turn to the strictly 
editorial part of the Journal, where could one find better sense and better writ- 
ing than in such an article as the following, which we extract from the issue of 
November 26 of last year: ‘‘ We learn from a source deemed reliable, that a rule 
will be adopted by the general term judges, at their December meeting, requir- 
ing a term of three years’ study for admission to the bar. Such a rule, coupled 
with compulsory and thorough final examinations, will have no inconsiderable 
effect in restoring the profession to the position it occupied a quarter of a century 
ago. The entire absence of any thing like a satisfactory education for the bar is 
more marked in this country than in any State in Europe, not even excepting 
England. In France, in Germany, and in Italy, there is a careful system of com- 
plete and comprehensive instruction for the profession of the law. In Scotland 
is-required a test, both of general and professional knowledge ; and in England, 
although the system is perhaps the most lax in Europe, it is decidedly better 
than the one under which we have been laboring. We believe ours to be the only 
country where it is possible for a young man to get from the workshop or the 
farm to the bar within the fraction of a year, and that without any previous gen- 
eral or professional attainments. True, we have usually required a test examina- 
tion, but it has in the great majority of cases been merely formal, and no adequate 
indication of the capability of the candidate. Young men have been admitted, 
to our certain knowledge, whose term of legal study was spanned by three cal- 
endar months, and whose general education would not have enabled them to 
teach, with credit, a district school. The result of this state of affairs is pain- 
fully apparent. It has demoralized the profession to a great extent, and has 
brought it into no little disrepute with the public.” 

This is, of course, not particularly new, but it seems to us remarkably well 
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said; and saying things of this kind in a pomted, vigorous, and masculine style, 
does a great deal to forward the desired reforms. We trust that the general term 
judges may adopt the rule which the Journal advocates, and that some one may * 
be found to enforce it. In Massachusetts, as many of our readers know, a 
student may be admitted on examination at any time, or after three years’ study 
as of course. The examination is in some cases stringent, in others very lax, so 
that the Journal’s remarks apply to Boston almost as well as to New York. 


The Chicago Legal News. Myra Brapwe tt, Editor. Vol. 2. 1870. 

Tur legal newspaper, considered as a vehicle of reports, occupies a position 
somewhere between the files of the court and the authorized series of reported 
cases. It cannot very well furnish decisions to the public before they are decided, 
— it would undoubtedly do so, if the thing were possible, — on the other hand its 
rattling pace keeps it far ahead of the lumbering octavos authorized by law. In 
all the States of the Union which boast a publication of this kind, the decisions 
of general interest appear informally reported months before they are given to 
the public by the reporter. So that we have three separate series : first the cases 
on the files ; second, the cases in the newspapers ; third, the cases in the reports. 
It is a question of some interest how long this anomalous state of things is to 
continue. Are we always to be obliged to wait in mutinous silence upon the 
pleasure of the reporter, or shall we make at least an attempt at combining the 
advantages of rapid publication with those of authority? The success of the new 
English Council of Law Reporting seems to show that something may be done 
to improve the American system. The new principle introduced by the Council 
is that of which the existence of newspaper reports indicates the desirability, — 
the principle of periodical publication. The profession in England has now a 
continuing cotemporaneous series of reports, having all the authority which can 
be claimed for any of its predecessors, and appearing with a regularity and rapid- 
ity never before known. We say nothing of the Weekly Notes, which bring the 
information of the profession down to the very latest dates. We see no reason 
why this admirable example should not be imitated, why every American State 
should not furnish its bar with reports which do not lag months and years behind 
the decisions of the courts. Whoever looks at a copy of the New York Trans- 
cript, or the Pittsburg Gazette, or the Legal News, will see that for a large number 
of cases the editor is ‘* indebted to the courtesy of the State Reporter ; ” and many 
an inquisitive reader must have asked himself why it is that the profession is either 
obliged to make itself acquainted with reports in this roundabout way, or else to 
remain uninformed of the latest decisions. The new Law Reports, published by 
the Council, have attracted a good deal of attention in this country, and we see 
no reason why an experiment which is succeeding so well in England should not 
succeed here. New York would be a good State to make the first attempt in, as 
the immense amount of legal business transacted there would insure the pecu- 
niary success of the undertaking. 

Until the change which we have suggested takes place, the bar will have to 
depend on newspapers for current cases, and we know of none which prints a 
larger number of interesting decisions than the Chicago Legal News. There is 
great room for improvement in the paper. The head-notes to the cases, like most 
head-notes might be better, —we are afraid they are done by :ome one who has 
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not the stimulus of approaching enfranchisement to increase his activity, — and 
the woman question is discussed, and items of what might be called sexual news 
are given with a zest which is sometimes amusing; as, for example, where as a 
piece of professional information, we find it stated that ‘* Miss Frances Ruther- 
ford, the City Physician of Grand Rapids, Michigan, was sworn into office by a 
woman notary public.” But allowances must be made; the woman movement 
is anew movement; and something must be pardoned to the feu sacré of a cru- 
sade against privilege. On the whole, the Legal News is one of the best profes- 
sional publications in the country, and Mrs. Bradwell, in editing it. does a great 
deal to dispel the fallacious prejudice which on the ground of an assumed inca- 
pacity would restrict the sphere of woman's activity to domestic duties. 


A Treatise on the Validity of Verbal Agreements, as affected by the Legislative 
Enactments in England and the United States, commonly called the Statute of 
Frauds ; including, also, the effect of Partial and Complete Performance, and 
the sufficiency of the Writing, in cases where Verbal Agreements are not valid; 
together with other kindred matters ; to which are prefixed Transcripts of the 
various Statutes on the Subject, now in force in both Countries. By Monrt- 
Gcomery H. Turoor. In two Volumes. Vol. I. Albany: John D. Par- 
sons, Jr. 1870. 


Tuts is, if we mistake not, a work of real merit. Any one called upon to 
notice new law books falls so easily into the commonplaces of commendation, the 
temptation is so strong, unless a book is flagrantly bad, to say a kind word for it 
(and few law books published in the United States are so bad as not to possess 
some good qualities), that it is difficult to find a fit phrase in which to characterize, 
without exaggeration, the work, such as this is, of a mind of unusual grasp, fully 
possessed of the learning on the subject, and devoted to its task with a con- 
scientiousness and thoroughness as rare as they are excellent. 

Mr. Throop’s book is to be, when completed, a treatise on the fourth and seven- 
teenth sections of the Statute of Frauds, but the present volume treats only of 
promises of executors, of promises to answer for another, and for promises in 
consideration of marriage; by far the larger part of the volume is devoted to the 
second of these heads, under the title of ‘‘ collateral undertakings.” The author 
has grappled with the vast mass of conflicting decisions which have arisen under 
this second clause, and, while he owns that it is too late for a thorough and sys- 
tematic arrangement of this branch of the law to be now possible, he has had 
surprising success in working order out of the chaos. He lays down nine rules 
for the determination of the question whether a promise is within the statute. 
These rules will not obtain universal acquiescence (for our own part, we think 
his seventh rule wrong, and have grave doubts on the correctness of one or two 
others) ; individual difference of opinion, and the different weight that will be 
attached to decisions of different courts in a matter where there has been such 
conflict, makes such acquiescence impossible ; but no one can examine these rules — 
without being struck with the rare power of analysis and of patient investigation 
involved in their treatment. 

If the author submits all the topics embraced within the scope of his treatise 
to a discussion as elaborate as that which occupies his present volume, we should 
think he could hardly complete his work in less than three volumes. This un- 
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doubtedly will seriously interfere with the popularity and use of the book, and 
while we would have Mr. ‘Throop abate no jot of the full treatment he has given 
to the subject, we think he might, by condensation of style and by typographical 
alterations, materially diminish the prospective size and expense of his work. 

One trifling hint as to a matter of citation; the volumes of Massachusetts Re- 
ports between the seventeenth and the ninety-seventh are never cited in that State 
by their place in the series, but by the name of the reporter ; it is much to be re- 
gretted that any sets, and they were very few, were ever bound with that lettering, 
The introduction of such a method of citation will be a source of serious annoy- 
ance to those who have occasion to use those reports, and though Mr. Throop 
gives references also to the name of the reporter, his followers may omit to do so, 

We cannot close without testifying our respect and admiration at the careful 
labor which Mr. Throop has bestowed upon the collection and examination of all 
the authorities, even of those which bear only remotely on his subject. It is a 
labor which will not be duly appreciated by one out of twenty who use his book, 
but it is a necessary foundation to a solid and enduring reputation. 


Reports of Cases at Law and in Chancery, argued and determined in the Supreme 
Court of Illinois. Norman L. Freeman, Reporter. Vol. XLIX. Printed 
for the Reporter, Springfield, 1870. 


Tue race of reporters, as they should be, seems like the Dodo to have become 
extinct, but among reporters as they are Mr. Freeman deserves to hold an hon- 
orable position. To be sure there are ‘ spots in the sun,” and we must take him 
to task for his neglect of duty in several particulars, and for which there seems 
to be no valid excuse. 

As it appears to'be the practice of the Bench in Illinois, to state in their opin- 
ions at some length, and with considerable minuteness, the facts of the cases de- 
cided by them, the labors of the reporter as such are limited, as a rule, to the 
preparation of the head-notes, the selection of cases, and the general arrange- 
ment of the volume. 

The volume before us is well printed, and typographical errors rare, but the 
arrangement of the cases reported is very faulty, and we cannot understand why 
cases argued in 1868, 1863, 1867, and 1869, should be reported in the same vol- 
ume; and why, if they are so reported, we should open upon those argued in 
1868, then go back to those of 1867, and 1863, and then go on with those of 
1869. The head-notes, however, form undoubtedly ‘‘ the head and front of his 
offending ;” for in addition to his insertion into them of the most general prin- 
ciples, — a serious annoyance to the profession, —he occasionally indulges him- 
self in head-notes of inordinate length, and which often bear a too striking . 
resemblance to portions of the judge’s charge. 

The case of Haycroft v. Davis, p. 455, reminds us of, and inclines us to be- 
lieve the story which we had hitherto regarded as a malicious libel on the method 
of procedure of the Bench in a sister State (the name we suppress to avoid 
exciting sectional feeling), wherein the honorable court simply added up the 
number of witnesses on each side, and by an application of the simple rules of 
arithmetic arrived at justice ; as in this case numbers carried the day, no question 
of law arose in the case, and the verdict of the jury was reversed by the court. 

With these exceptions we have seldom read a volume of reports so full of in- 
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teresting matter, and so free from imperfection and errors. The case of Hartley 
vy. Hartley, p. 302, convinces us that Illinois must be an excellent opening for 
poor and honest young lawyers, and that it is their own fault if they remain 
either poor or honest. 

McMurphy v. Boyles, p. 110, is an interesting case under the Illinois Statutes. 
A man died testate, leaving a widow but no children, and provided in his will that 
his widow should have the income during her life of half his personal estate. 
The widow renounced the will, and claimed the whole of the personal estate. The 
court held that the widow was only entitled to one-third of the personal property 
remaining after the payment of debts, in addition to the award of specific prop- 
erty, and that by a widow’s renunciation of a will the property of her husband 
is not converted into an intestate estate. 

Illinois Central Railroad Company v. Phillips, p. 254, treats of the duties and 
liabilities of railway corporations, and lays down this rule of negligence. That 
in an action against a railroad company for injuries alleged to have been sus- 
tained by the plaintiff, in the depot of defendants, from the explosion of one of 
their engines, the mere fact that the boiler exploded was primd facie evidence 
of negligence, to overcome which the defendants must show that the materials 
used in its construction were of the kind usually employed, and that it had been 
subjected to and had withstood the usual tests, and was used with judgment and 
skill by persons of experience ; but that when the defendants have, so far as the 
employment of reasonable skill and experience enabled them, employed expe- 
rienced, skilful, and prudent servants in the use of their machinery, and have 
selected good and safe machinery, constructed of proper material, neither justice 
or reason requires that they should be held liable for injuries that may result 
from its use. 

In C. B. §& Q. R.R. Co. v. Payne, p. 500, a principle is laid down towards 
which there has been a noticeable tendency in some late Western decisions, which 
is important, perhaps wise, and certainly new to the common law. The court 
says: ‘In cases of mutual negligence, to authorize a recovery by the plaintiff, 
the negligence on the part of the defendant must be so much greater than that 
of the plaintiff, as to clearly preponderate, and when the negligence is equal or 
nearly so, or that of plaintiff is greater, he cannot recover.” 

Durham v. State of Illinois, p. 233. In this case the Supreme Court seems to 
have exceeded its powers as a Court of Law and Chancery, and to have sat as a 
High Court of Cupid. The facts are these: In a prosecution for bastardy the 
complaining witness spoke of herself as an unmarried woman at the time of trial, 
and of the defendant as having ‘‘ kept company ” with her for a year and a half; 
and the court held that the jury might properly understand this as meauing that 
the defendant had been paying his addresses to her with a view to marriage, thus 
implying she was an unmarried woman. 

Daegling v. Gilmore, p. 248, decides that where a contractor employed to do 
the brick work of a building, under the direction and plan of an architect, per- 
forms his work with skill and in a workmanlike manner, in accordance with the 
plan of the architect, he cannot be held answerable in damages for an accident 
which occurs from the falling of the building where such accident resulted from a 
defect in the plan of the architect. 

Hartford Ins. Co. vy. Vanduzor, p. 490. Held, that a new trial will not be 
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awarded on the ground merely that the attorney of the party against whom 
judgment was rendered did not know when the term of the court was held at 
which the judgment was taken, and hence failed to appear and defend the suit, 
Comment is unneccessary. 

McVeagh v. City of Chicago, p. 319, and Racine § Miss. Railroad Company y, 
Farmer's Loan § Trust Company, p. 331, are important cases touching upon the 
duties of corporations, and are well worth perusal and careful study. There are 
too many points involved to give an abstract of them, as in the second case 
the head-note alone fills nearly three pages of fine print. 


A Treatise on Facts as Subjects of Inquiry by a Jury. By James Ram. Second 
American edition. By Joun Townsnenp. New York: Baker, Voorhis, & 
Co. 1870. 


Wr have already reviewed this book so fully, (4 Am. Law Rev. 745), that we 
have but little to add here. In the present edition, besides what the first con- 
tained, is to be found ‘Practical advice upon opening a case to the jury for 
both plaintiff and defendant,” abridged from Mr. Cox’s work on ‘* The Advocate, 
his Training, Practice, Rights and Duties,” and ‘ Fifty Resolutions in regard to 
Professional Deportment, by adherence to which the lawyer may reasonably hope 
to attain eminence in his profession,” from Hoffman’s course of Legal Study. 
As examples of these resolutions, we give the following : ** I will never be tempted 
by any pecuniary advantage, however great, nor be persuaded by any appeal to 
my feelings, however strong, to purchase in whole or in part, any client’s cause, 
&e.” ‘I will retain no client’s funds beyond the period in which I can with 
safety and ease put him in possession of them.” ‘I will on no occasion blend 
with my own my client's money. If kept distinctly as his, it will be less liable to 
be considered as my own.” ‘These maxims will prove interesting to the legal 
antiquary, who will find in them curious evidence of ‘‘ the tender grace of a day 
that is dead.” We would suggest the following modification of Mr. Hoffman's 
rules for modern practice : — 

‘*T will never be tempted by any appeals to my feelings, however strong, to 
purchase, in whole or in part, my client’s cause, unless the purchase seems likely 
to accrue to my pecuniary advantage.” ‘‘ I will on no occasion blend my client's 
money with my own, unless I can obtain interest by doing so; a client's money 
lying idle in a bank is of no use whatever.” ‘I will retain no client's money 
beyond the period in which I can with safety keep it.” By adherence to a few 
simple maxims like these, the lawyer of our times may reasonably hope to attain 
eminence in his profession. 


United States District Court Reports. Second Circuit. By Rosert D. Bens- 
pict. Vol. II. Nos. 5 and 6. New York: Baker, Voorhis, & Company, ~ 
1870. 

TueEsE two numbers complete the second volume, and contain the decisions of 

Judge Blatchford and Judge Benedict, from April, 1868, to November, 1868. 
Among cases of interest we notice the following : — 

In The Acme, p. 386, a libel was filed against a vessel, to recover advances 
made in a foreign port, on the request of her master, for the purpose of paying 
off a bottomry bond. A mortgagee appeared, and with his consent the vessel 
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was sold and the proceeds paid into court. The mortgagee then filed a claim 
and answer. ‘The vessel was sailing under false colors, and though nominally a 
British vessel was in reality owned by American citizens. They, in order to raise 
money, agreed that the nominal owner should make a mortgage to the claimants 
who knew all the facts. Held, that the English Admiralty would reject the claim 
of the mortgagee .as founded on a sham title; and that on principles of comity, 
this court would apply the same rule. It was also held that the case was to be 
considered as ont regarding the distribution of proceeds in the registry. 

In re Van Campen, p. 419, decides that where the president of a national 
bank, charged as trustee with the administration of the funds of the bank in his 
hands, converts them to his own use, he embezzles and abstracts them within the 
fifty-fifth section of the Act of June 3, 1864 (13 U. S. Stats. at Large, 116), and 
the acts amendatory thereof, unless he shows authority for so doing. 

Of the case of One Vaporizer, p. 438, Judge Benedict says: ‘* This case pre- 
sents an ingenious device for the evasion of the tax upon distilled spirits.” Vin- 
egar being produced by the oxidation of alcohol, the ordinary way was to submit 
whiskey and water to a certain process. The device in this case was to put a 
mash, fermented in the same way as for the production of whiskey, in a still, and 
then ‘pass the alcoholic vapor into water and treat it in the usual way. The 
device was successful. 

The Steamer Santee, p. 519, decides an important point concerning clauses re- 
cently inserted in bills of lading. These clauses were: ‘‘ It is expressly under- 
stood that the articles named in this bill of lading shall be at the risk of the 
owner, shipper, or consignee thereof, as soon as delivered from the tackles of the 
steamer at her port of destination, . . . and they shall be received by the con- 
signee thereof, package by package, as is delivered, and if not taken away the 
same day by him, they may (at the option of the steamer’s agent) be sent to 
store, or permitted to lie where landed, at the expense and risk of the aforesaid 
owner, shipper, or consignee. It was held that these clauses changed the rule of 
law making it the duty of the carrier to separate the different consignments ; and 
that the landing of each parcel was a delivery of that parcel to the consignee. 


Reports of Cases argued and determined in the Court of Common Pleas for the 
City and County of New York. By Cuartes P. Dary, LL. D. First Judge 
of the Court. Vol. II. New York: Baker, Voorhis, & Co. 1870. 

Tuis is an old-fashioned volume of reports, as the reporter of the decisions it 
contains is an old-fashioned judge. Comparing these reports with those of Mr. 
Barbour, or the reports of the Court of Appeal, the reader is forcibly struck by 
the superiority of the system pursued by Judge Daly. That system consists in 
stating the facts of the case in as concise a form as is consistent with clearness, 
and then giving the decision of the court. The syllabus is what a syllabus ought 
to be, a condensation of the case, not a heterogeneous jumble of elementary 
principles, taken at random from the opinion. Nor is the volume unnecessarily 
swollen with the eloquence of counsel (a vice of constant recurrence in so many 
series of reports), Judge Daly’s principle being only to print arguments of im- 
portance. The New York cases are as a rule miserably reported, and in the 
dead waste and middle of them, it is refreshing to meet with a volume exhibiting 
so much care and method as this. 
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The Master Stevedores’ Association vy. Walsh, p. 1, is an interesting case on the 
law of trade conspiracy. The plaintiff corporation (of which the defendant was 
a member) adopted a by-law to the effect that there should be no variation from 
the prices fixed by the association, and that if any member, after investigation 
by a committee, should be found guilty of working for less than the prices fixed, 
he should forfeit to the association twenty-five per cent of the amount of such 
bill as fixed, the penalty to be collected by process of law. ‘The complaint 
alleged that the by-law was subscribed to by the defendant, and contained fur- 
ther allegations importing a breach of the above rule. The defendant demurred 
to the complaint on the ground that it did not state a sufficient cause of action, 
The court held (Daly, F. J., delivering the opinion), Ist, that the by-law was not 
in conflict with the Rey. Stats. (vol. 1. p. 691, §§ 8 and 9) making it unlawful for 
two or more persons to conspire to commit any act injurious to trade or com- 
merce ; 2d, that the by-law was not void as in restraint of trade. 

Cromwell vy. Stephens, p. 15, turned upon the legal definition of the word 
‘‘hotel.” Judge Daly says that a hotel ‘*is a house where all who conduct 
themselves properly, and who are able and-ready to pay for their entertainment, 
are received, if there is accommodation for them, and who, without any stipulated 
engagement as to the duration of their stay, or as to the rate of compensation, 
are, while there, supplied at a reasonable charge with their meals, their lodging, 
and such services and attention as are necessarily incident to the use of the 
house as a temporary home.” 

Eagle vy. Swayze, p. 140, belongs to a class of Landlord and Tenant cases of 
which there are very few in the books: the plaintiff was tenant of the defendant 
from year to year, occupying a basement on his premises. ‘Through the negli- 
gence of the defendant, the chimney of the house fell down and injured plaintiff's 
furniture, and for this injury the action was brought. The court held that the 
landlord was bound to keep the chimney in repair, and that the plaintiff could 
therefore maintain his action. The case seems to have turned upon the fact of 
the tenantry being from year to year, and that the plaintiff only rented part of 
the house ; the head-note is, ‘‘ A landlord who negligently suffers a chimney upon 
the demised premises to remain in such a ruinous condition, that, by its fall, it 
causes injury to his tenant’s property, is liable in damages.” 

Krohn vy. Sweeney, p. 200, is another hotel case, in which it was held that a 
house which differed from ordinary hotels, only in the fact that on part of the 
premises the landlord kept a refectory, at which his guests could take their 
meals, if they pleased, paying for them then and there, was still a hotel, and the 
landlord an innkeeper. 

The head-note to Boylston v. Kerr, p. 220, is as follows: ‘* Words or acts of 
provocation, to have the effect of a breach of the peace, must tend immediately 
to that effect. Hence it is not, as matter of law, a breach of the peace, for one 
who, taking a meal at a restaurant, fraudulently substitutes the check given him 
there for one of less amount, which latter he pays. And where under such cir- 
cumstances, the keeper of the restaurant calls a police officer, and orders the 
arrest of such a person, held, that he is liable in damages, although the facts will 
justify nominal damages only.” 

Curtis vy. Bryan, p. 312, contains curious learning on the subject of Mrs. 
Winslow’s Soothing Syrup, and the Balm of a Thousand Flowers. 
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We regret to find no table of ** Cases cited.” Such a table is needed in all 
volumes of reports, though given in few. 


Reports of Cases argued and determined in the Court of Appeals of Maryland. 
By J. Suaarr Srockert, State Reporter. Vol. XXX. Containing Cases in 
October Term, 1868, and April Term, 1569. Vol. XXXI. Containing 
Cases in April and October Terms, 1869. Baltimore: John Murphy & Co. 
1870. 

Tue work of the Maryland reporter is fairly done. It is always possible to 
learn from his report of a case what the facts are upon which the decision is 
based; and that this is not a universal virtue is well known by those who are 
familiar with the series of reports published in some of the Western States. In 
one or two of those States the custom is to print only the decision of the court, 
without any statement of facts by the reporter, and the obscurity which this sys- 
tem engenders is very great. We do not know whether the practice is due to 
statutory requirement or not, but if it is, the law ought to be changed. The 
facts of a case, even under the most modern system of pleading, are necessary 
to the full comprehension of the opinion. 

The head-notes in these volumes might be better than they are. The reporter 
seems to have a desire to make good head-notes, without entirely understanding 
how it is to be done. And yet the matter is not a very difficult one. If re- 
porters would bear in mind one great principle, — that the ideal head-note con- 
tains the whole case in the smallest possible compass, —they could rarely go 
wrong. Of course this ideal cannot be reached in every case. The facts may 
occasionally be so complicated that it becomes necessary to state the decision of 
the court in an abstract form. But the aim of a reporter should be to make his 
head-note a miniature report of the case. He should avoid abstract dicta of the 
court, as he would poison. As an example of what we mean, we select a para- 
graph from the head-note in the case of Tate v. Sullivan, 30 Md. 464. 

“To enable the holder of a promissory note to recover against the indorser, 
it is indispensable to show due demand upon the maker, and due notice to the 
indorser of its non-payment.” Now, in the first place, this is not true, as de- 
mand and notice may be excused by circumstances; in the second place, although 
it is laid down in the opinion, the court qualifies the statement in such a way as 
to make it a totally different proposition ; and in the third place, even if it were 
baldly stated in the decision, it ought not to be placed in the head-note, because 
it would in that case be a mere elementary truism, a step in the process of rea- 
soning employed by the court, not the conclusion reached. 

To be sure, this is not so bad as a head-note which we have recently seen in a 
Pennsylvania newspaper, ‘* Questions of fact are for the jury,” but it shows that 
the reporter is not sufficiently careful. If he will avoid argumentative dicta, 
and endeavor to make his head-notes consist simply of the facts (and in the term 
** facts ” we of course include pleadings, whenever the pleadings are the basis 
of the decision), and the judgment of the court, in the smallest possible space, 
he will make his reports very valuable to the profession. 

We proceed to notice a few of the more important cases. In The Commercial 
and Farmers’ National Bank of Baltimore v. The First National Bank of Balti- 
more, 30 Md. 11, the appellants received on deposit, in the course of business, 
a check, purporting to be drawn by A. to the order of H. on the appellees. A. 
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was one of the appellees’ depositors. The check was sent through the clearing 
house to the appellees, who paid it. The appellants then paid over a large part 
of the money to the person who had made the deposit with them. It subse- 
quently appeared that no such check had been drawn by A., that A. knew no such 
person as H., and that the check deposited was a forgery. ‘The depositor could 
not be traced, and no such person as H. could be discovered. The appellees 
refunded the money to A., and brought this action to recover of the appellants, 
It was held, that they could not maintain the action, as they were bound to know 
their depositor’s signature, and having paid a check purporting to have been 
drawn by him, they must bear the loss. This case seems to be the first in which 
this rule has been laid down in Maryland. 

In The Northern Central Railway Co. vy. The Canton Co. of Baltimore, p. 347, 
it was held, that under the circumstances of the case, the road-bed of a railway, 
and the rails fastened to it, were trade-fixtures. 

Williams v. Johnson, p. 500, was an action of trover to recover the value of a 
negro slave; at the time of the institution of the suit negro slavery was in exis- 
tence, and the only question was whether its abolition by the Constitution of 1864 
operated as a bar to the plaintiff's recovery. The court held, that it did not. 
A number of cases resembling this will be found in our American Digests. 

Dorsey v. Kyle, p. 512, and Dorsey v. Dorsey, p. 522, are interesting cases, 
growing out of the late war. In the first of these, the appellant, in 1861, left his 
home in Maryland, went to Virginia, enlisted in the Confederate army, and re- 
mained in the service till the close of the war. During his absence, his property 
was attached, and judgment rendered against him in several suits. After the 
termination of the war, he moved to strike these judgments out, on the ground 
that ‘all legal remedies were suspended during the period of hostilities.” But 
the court held, that the plea of alien enemy could not be used in such a way, 
—that it was not a matter of privilege on the part of the defendant, but went 
to the disability of the plaintiff. In the second, a bill was filed by the appellee 
against the appellant and others, on December Sth, 1863, to foreclose a mortgage 
executed by the appellant, who at that time was residing in that part of the State 
of Virginia with which the United States was at war. After an order of publica- 
tion, the court passed an order*for the sale of the premises, and they were accord- 
ingly sold. The appellant petitioned that the order might be rescinded on the 
ground that during the war he had been an alien enemy, and pending the war 
no suit could be mstituted against him in the courts of Maryland; his argument 
being that the order of publication was futile, intercourse between the United States 
and Confederate States being at the time unlawful, and that even if by legal 
possibility the notice could reach him, still being an enemy he could not appear 
and defend. The court decided, however, in favor of the decree. (But see The 
Kanawha Coal Co. v. The Kanawha and Ohio Coal Co., 5 Am. Law Rey., 184.) 
In Moore vy. Schultz, 31 Md. 418, it was held, that in an action of trespass d.b.a. 
the plaintiff was entitled to recover: Ist, the value of the property taken; 
2d, exemplary damages; 3d, damages for loss of business arising from the 
trespass, alleged as special damage. ‘This decision has one or two features 
of interest. As the jury has a right to consider in the exemplary damages 
awarded any circumstances of aggravation, they certainly can award damages, if 
they please, for loss of business. On the other hand, if it is their positive duty 
to give damages for loss of business, when specially alleged, it is hard to see why 
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it is not their duty to give damages for any other specially alleged injury, and if 
the plaintiff can recover for any specially alleged circumstance of aggravation, 
the doctrine of exemplary damages becomes a doctrine ‘for the sake of examn- 
ple,” pure and simple. If the plaintiff can recover on special allegations for 
every injury to person, goods, trade, character, and feelings, the exemplary dam- 
ages awarded must be given in the interest of the public and the public alone. 
We do not say the decision is wrong. But if it is right, it seems to reduce the 
doctrine of exemplary damages in cases of trespass to its lowest terms. 


The Code of Procedure of the State of New York, as Amended to 1870. With 
Notes on Pleading and Practice, Rules of the Courts, and a full Index. Tenth 
Edition. By Joun Townsuenp. New York: Baker, Voorhis, & Co. 1870. 
To say that the latest edition of the Code is a necessity to every New York 

lawyer is to say very little, and yet it is difficult to say more. Long use only 

can test the exact value of Mr. Townshend's annotations, which occupy by far the 
greater part of the volume before us. He has been the editor of all the editions, 
and his notes show an industry which is as unusual as it is necessary in the pr¢pa- 
ration of books of this kind. The present edition, Mr. Townshend says in his 
preface, contains references to all the reports issued to June, 1870, and includes 

40 New York, 54 Barbour, 39 Howard, part 1; 7 Abbott. N. s., 1 Lansing, and 

some cases from advance sheets of 2 Daly, and 55 Barbour; also references to 

such of the statutes of 1870 as pertain to practice and pleading; some of these, 
not having been received in time to fill their appropriate place, have been placed 
in the appendix. 

The fundamental difference between the New York and the Massachusetts sys- 
tem of pleading consists in the abolition under the former of all the forms of action, 
and the substitution of a ‘‘ plain and concise statement of the facts constituting 
a cause of action, without unnecessary repetition.” As to facility of amendment, 
there is very little difference ; speaking generally, amendments are allowed under 
either system, whenever they are really needed to advance justice. 

Whatever may be the defects in the New York Code of which we have lately 
been reminded so,forcibly, and whether these defects are in the system or in the 
way it is practically administered, we believe that it is clearly right in giving up 
the common-law forms of action. If those forms had been based upon a com- 
prehensive survey of the field of rights and duties, so that they embodied in a 
practical shape a classification of the law, with a form of action to correspond to 
every substantial duty, the question would be other than it is. But they are in 
fact so arbitrary in character, and owe their origin to such purely historical causes, 
that nothing keeps them but our respect for the sources of our jurisprudence. It 
is very clear that in some cases they are a positive hindrance to sound legal con- 
ceptions. Of course it would not be intended to change our rights, by a change 
in the forms of pleading. Accordingly where the present existing law gives 
alternative remedies, — say, the specific recovery of a thing or damages, -—the 
plaintiff’s election, signified at the common law by the action brought, would be 
one of the facts to be stated in the case. The fusion of law and equity, which is 
daily becoming more complete, points to such a system, which, for the rest, need 
not be less skilfully administered than the old, but would allow less skill to be 
wasted on immaterial points of form. 
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The Law Magazine and Law Review. November, 1870. London: Butter- 


worths. 

Tue current number contains articles on the English Patent Laws, Digests 
and Codes, the Administration of Justice in India, the Bible and the Public 
Schools in America, the Defective State of International Law, the Law of Ulterior 
Destination, the Lords’ Amendments to the Married Women’s Property Bill, No- 
vation of Contract, Habitual Drunkenness, the late Professor Von Vangerow, and 
the Legal Education Association, a Digest of Scotch Decisions, Book Notices, 
Events of the Quarter, Necrology of the Profession, &c. The Essay on the 
Patent Laws is interesting at the present time, because a discussion is going on 
in England as to the value of the patent system. The opponents of the system 
advance the old arguments; in the first place patents are monopolies, and there- 
fore odious as restricting trade; in the second place, inventions are merely bright 
ideas which often occur to several men at about the same time, so that the inventor 
who is fortunate enough to arrive at the Patent Office first obtains ‘‘ the right to 
debar his fellow discoverers from the free use of their own inventions.” In reply 
to the second argument, Mr. Lascelles, the author of the article before us, denies 
the fact ; in answer to the first he says that the word ‘* monopoly ” is unfairly used, 
** No one thinks of calling your property in the coat which you have bought with 
the result of your labor a monopoly ; no one thinks of saying that your exclusive 
right to publish the book which your genius and industry have created is a mo- 
nopoly.” It is said that this same question is to come before Congress during the 
present session; we hardly imagine, however, that there is much strength in the 
anti-patent movement in America. 


The Western Jurist. For September, October, and November, 1870. 
The American Law Register. For September, October, and November, 1870. 
The American Law Times. 
The Internal Revenue Record and Customs Journal. New York. 
The Bankrupt Register. New York. . 
The Legal Gazette. Philadelphia. 
The Legal Intelligencer. Philadelphia. 
The Pittsburg Legal Journal. 
This excellent newspaper now comes with its former regularity. 


The New York Daily Transcript. 


The Lower Canada Jurist. Collection de Décisions du Bas-Canada. For Septem- 
ber and October, 1870. 


The New York Medical Journal. For September, October, and November, 1870. 


The Medical Investigator. Chicago. For September, October and November, 
1870. 


The Canada Law Journal. Toronto. For August, September, October, and 
November, 1870. 
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The Local Courts’ and Municipal Gazette. Toronto. For August and Septem- 
ber, 1870. 

The Law Times. London. 

The Solicitors’ Journal and Reporter. London. 


Steiger’s Literarischer Monatsbericht. New York. For August, September, 
October, November, and December, 1870. 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE OCTOBER, 1870. 


Addison. The Law of Torts. By C. G. Addison. Abridged for use in the Law 
School of Harvard University. 12mo, cloth, $3.00; sheep, $3.50. Little, Brown, 
& Co., Boston. 

Alexander’s British Statutes in force in Maryland. By J.J. Alexander. 8vo, $10.00. 
Cushings & Bailey, Baltimore. 

A Treatise on the Civil Jurisdiction of Justices of the Peace in the State of New 
York. By Esek Cowen. Fifth Edition. Re-written and adapted to the present 
state of the Law, not only in the State of New York, but also in the other, and 
especially the Western States. By Lewis Kingsley. 2 vols, sheep, $10.00. 
Banks & Brothers, New York. 1870.  . 

Brewster’s Reports of Equity, Election, and other important Cases, argued and deter- 
mined in the Courts of the County of Philadelphia. By F.O. Brewster. Vol. 2. 
8vo, sheep, $6.00. Kay & Brother, Philadelphia. 

Bump’s Annotated Internal Revenue Laws, with Notes referring to all the Decisions 
of the Courts and Rulingsof the Department. By Orlando F. Bump. 8vo, cloth, 
$4.50; sheep, $5.00. Baker, Voorhis, & Co., New York. 

Bump’s United States Stamp:Law. A Compilation of all the Statutes now in force, 
relating to Documentary and Proprietary Stamps, together with Notes referring 
toall Decisions and Rulings of both the Courts and the Department, with a full In- 
dex. Edited by O. F. Bump. 8vo, paper, 75c.; cloth, $1.25. Baker, Voorhis, & 
Co., New York. 

Burns’ Justice, or Magistrate’s Daily Companion. A Treatise on the Office and Duties 
of Aldermen and Justices of the Peace in the Commonwealth of Pennsylvania. 
By John Burns. Eighth Edition. Revised, corrected, and greatly enlarged. By 
F. C. Brightly. 8vo, $6.00. Kay & Brother, Philadelphia. 

Castle’s Law of Commerce in timesof War. 8vo, cloth, 5s. London. 

Conkling’s Treatise. A Treatise on the Organization, Jurisdiction, and Practice of the 
Courts of the United States, in Suits at Law, including Municipal Seizures and 
Criminal Prosecutions, with an Appendix of Practical Forms. By Alfred Conk- 
ling. Fifth Edition, revised, corrected, and enlarged, by the author. 8vo, $8.50. 
W.C. Little & Co., Albany. 

Cooley’s Blackstone. Commentaries on the Laws of England; in Four Books. By 
Sir Wm. Blackstone. American Edition, with Additional Notes, with references 
to English and American Decisions and Statutes, to date. By Thomas M. Cooley. 
2 vols. 8vo, $13.00. Callaghan & Cockcroft. 1870. 

Copinger (W. A.) Law of Copyright in Books of Literature and Art. 8vo, cloth, 18s. 
Stevens & Haynes, London. 

Court of Claims Reports. Vol. 4. (Nott and Huntington.) 8vo, sheep. $6.00. W. 
H. & O. H. Morrison, Washington. 

Dicey on Parties. A Treatise on the Rules for the selection of the Parties to an 
Action. By A. V. Dicey. 8vo, cloth, 16s. William Maxwell & Son, London. 

Edwards on Brokers and Factors. An Essay on Brokers and Factors, or Commission 
Merchants : including a commentary on the Factors’ Act. By Isaac Edwards. 
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UNITED STATES. 


Tue AvaBaMa Ciarms.— The literature of the Alabama question continues 
to increase in volume, and we may also say, in importance. Bluntschli has con- 
tributed an article on the subject to a recent number of the Revue de Droit Inter- 
national, in which he lays down the following propositions : — ‘ 

1. The recognition of the Southern States as a belligerent power, and the 
declaration of neutrality on the part of Great Britain and France, did not con- 
stitute a violation of international law. In deciding to act thus, the European 
states only exercised a right, whatever the serious objections which might have 
been offered to the political opportuneness of its exercise. The United States, 
then, are not authorized, however calamitous for them the results of that recog- 
nition, to exact for it from Great Britain or France any satisfaction or repara- 
tion, as this could only be done by denying the right. 

2. Supposing the charges made against the English government, relative to 
the armament of the Alabama, and her unimpeded departure from an English 
port, to be well founded, we have before us a case of culpable non-performance 
(inobservation fautive) of the duties of a neutral and friendly State toward the 
Union, and the latter has a right to demand satisfaction and reparation from 
Great Britain. 

3. The owners of American ships and merchandise destroyed (by the Ala- 
bama) have no right of action in damages against the British government, but 
the government of the Union may watch over and protect their interests in set- 
tling the pending controversy with Great Britain. 

4, The true solution of the difficulty consists in a combination of material 
reparation for the compensation of American property owners, with a moral 
guarantee, both for commercial and maritime relations, against the recurrence 
of similar injuries. The first of these objects would be attained by means of a 
fair pecuniary compensation to be paid by Great Britain to the United States. 
for distribution amongst the persons injured; the second by a new declaration 
of the duties devolving on neutral and friendly states, so as to hinder, as far as 
possible, the abuse of neutral territory for the organization of military expe- 
ditions. 

Rolin-Jacquemyns, editor-in-chief of the Revue, lays down a proposition as to 
the first point which is totally at variance with Bluntschli’s view. His opinion 
is, that the question of belligerency is a question of fact which may be investi- 
gated like any other fact; that the right to recognize it depended upon the 
existence of the fact, and was not an absolute and sovereign right. There- 
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fore, if England recognized the South's belligerency permanently, she is respon- 
sible to the United States. We would not for a moment compare the authority 
of Rolin-Jacquemyns with that of Bluntsebli, but we mention both as among 
the latest writers on this question. It is very much to be desired that Von Holt- 
zendorff of Berlin should now express his opinion. Of course, if the claims are 
to be settled by the acquisition of Canada, the interest in the legal aspect of 
the case disappears ; but if they are ever to come before a commission, it will be 
a great advantage to both governments if the legal basis of the controversy 
shall have been determined beforehand by unquestioned neutral authorities. 

Mr. Reverdy Johnson has given a professional opinion to the president of the 
Great Western Insurance Company, to the effect that that company, as holder 
of assigned claims for losses, may settle with Great Britain without consulting 
our government. He considers that such claims fall within the proviso of the 
Act of 1799, that nothing in the act ‘‘ shall be construed to abridge the right of 
individual citizens of the United States to apply by themselves or their lawful 
agents to any foreign government or the agents thereof, for the redress of any 
injuries in relation to persons or property, which such individuals may have sus- 
tained from such government, or any of its agents, citizens or subjects.” 

Since the appearance of this opinion the president, in his annual message, has 
recommended the purchase by the government of all the claims, so that the 
United States may be the sole plaintiff. 


Rosert Cooper Grier.—Judge Grier, who retired from the Supreme 
Bench on the first of February, 1870, died at Philadelphia, in October. He was 
born in Cumberland County, Pennsylvania, March 5th, 1794. His father, the 
Rev. Isaac Grier, gave him a good education, and implanted in him that habit of 
industry for which he was always distinguished. He was graduated at Dickin- 
son College in 1812, and afterwards supported himself by teaching Greek, Latin, 
mathematics, astronomy, and chemistry. What time could be spared from 
these duties he devoted to the study of the law. He was admitted to the bar in 
1817, and for a short time practised law in Bloomsburg, whence he removed to 
Danville. As we have no reason to believe that the practice of the law in the 
town of Danville in the year 1817 was very different from what it has proved in 
many other towns before and since, we can only attribute to an indomitable in- 
dustry Mr. Grier’s success in supporting by his early practice ‘* his mother and 
ten brothers and sisters whom he liberally educated.” On the 4th of May, 1833, 
he was appointed by Governor Wolf, presiding judge of the District Court of 
Allegheny County. On the 4th of August, 1846, he received from Mr. Polk the 
nomination of associate justice of the Supreme Court, in the place of the Hon. 
Henry Baldwin, deceased, and was unanimously confirmed on the next day. At 
the beginning of this year, his failing health obliged him to resign. It will 
be seen from this short sketch that Judge Grier’s life was as uneventful as the 
lives of distinguished lawyers commonly are. From year to year, almost the 
only excitement which varied the dull round of judicial duty was an annual trip 
to his fishing-grounds near Williamsport. His career was not chequered by the 
vicissitudes, of political fortune, nor will his name be handed down to posterity 
as the battle-cry of by-gone parties. His profession will remember it as that of 
an independent and honorable judge. 

VOL. V. 
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Tue Lecat Tenper Question. — We find in the Legal Gazette of Philadel- 
phia, a very intelligible account of the recent action of the Supreme Court in the 
Deming Case, supposed to involve the legal tender question. It will be remem- 
bered that Latham and Deming, being entitled to a sum of money from the United 
States for work done prior to the Act of February 25th, 1862, received payment 
in legal tender notes, under protest, and brought an action in the Court of Claims 
to recover the difference between the paper and gold, The Court of Claims de- 
cided against them ; and they appealed to the Supreme Court. On the 20th of April 
last, the appeals were withdrawn by the appellants’ counsel, against the objection 
of the Attorney-General (Mr. Hoar), who desired that the cases might be argued 
for the purpose of reopening the decision in Hepburn y. Griswold, on the consti- 
tutionality of the Legal Tender Acts. (Latham’s and Deming’s Appeals, 9 Wal. 
145; 5.Am. Law Rev. 158.) The Chief Justice, immediately afterwards, on the 
same day (Wednesday), announced that the court would not hear arguments after 
the following Tuesday (26th), that motions for the only Friday (regular motion 
day) remaining, would be heard on that Tuesday, and that the court would ad- 
journ on Saturday the 30th. On the 26th, it adjourned to the 30th; on the 30th 
it met and delivered opinions, and adjourned to Monday, October 31st. On May 
Sth, the mandate issued to the Court of Claims to carry the judgment into execu- 
tion. The Supreme Court met again on the 31st of October, and, on Friday, the 
4th of November, Mr. Lander, new counsel for Deming, stated his desire to appear 
as counsel for the purpose of moving to reinstate Deming’s appeal; on Monday, 
the 7th, he made a motion for that purpose; Mr. Merryman, Deming’s former 
counsel, by note to Mr. Deming, filed in the case, expressing his unwillingness, 
‘*under the peculiar circumstances of the case, to remain counsel any longer in the 
matter,” suggesting the employment of Mr. Lander, and withdrawing from the 
case. The ground of the motion now made by Mr. Lander to reinstate was an 
affidavit ex parte by Deming, to the effect that his former counsel, Mr. Merryman, 
had been ill for some time prior to the 20th of April; that he went to court on 
that day to argue the case, but was met by Latham and persuaded by him to sign 
the motion to dismiss ; that Latham had a power of attorney from him (Deming) 
to.sell his claim, and informed Mr. Merryman that his own (Latham’s) counsel 
had resolved to dismiss that claim, and desired Deming’s to be also dismissed, 
** saying that he had made such arrangements as would secure a successful prose- 
cution of the said two claims in Congress,” and that Deming’s claim would cer- 
tainly be paid; that Mr. Merryman not being able to see him (Deming), and 
believing that Latham, from his supposed relations with the said claim of Deming 
also represented his wishes in the matter, signed the motion for dismissal; that 
while it was true that a power had been given to Latham, yet the purpose for 
which the same was given had failed, and that Latham had no right to ‘ dictate” 
as to the appeal then pending, and that the order of dismissal was made without 
the knowledge or consent of the affiant. The affidavit further stated that the afli- 
ant was informed of the dismissal ** soon thereafter,” by his attorney, who, upon 
hearing the true state of facts, and the wishes of the affiant to have a decision of 
this court on the case, made application to the Attorney-General (Mr. Hoar) for 
his consent to an application to rescind the order of dismissal, which consent was 
obtained upon the proviso that the cause could then be argued, but as that was 
impracticable, on account of the approaching adjournment, the motion had been 
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necessarily postponed till now. The consent of the present Attorney-General, 
Mr. Ackerman, to the reinstatement was given in person, and filed in writing. 
There were no depositions of Mr. Merryman, Latham, or Deming, nor was the 
power of attorney produced, or evidence given that it had been inquired for. 

Mr. Justice Swayne delivered the opinion of the court, saying among other 
things, that Deming’s silence, after the facts came to his knowledge, must be held 
to amount to acquiescence, ‘laying out of view as an element to be ‘considered 
the assent of the Attorney-General,” and denying the motion to reinstate. 

This is the only report which we have been able to find of this curious case, 
and we are therefore unable to inform our readers what the ‘ other things ” said 
by Mr. Justice Swayne were. For the sake of the dignity of the Bench we 
most earnestly hope that the rumors, which from time to time find currency in the 
newspapers to the effect that the legal tender question is to be reopened, have 
no foundation in fact. The argument earnestly urged by Mr. Attorney-General 
Hoar last year was, that the business interests of the country demanded it. Since 
that time the inferior courts throughout the country have been adapting their 
opinions to the decision pronounced in Hepburn vy. Griswold, and declaring con- 
tracts made previous to the passage of the Legal Tender Act, payable in gold. 
This has gone so far that we observe in our recent exchanges one or two reported 
decisions following Hepburn vy. Griswold. To upset Hepburn v. Griswold now 
would be to upset all these subsequent adjudications, and that the business inter- 
ests of the country can demand such chronic vacillation in the law as this would 
imply, we cannot believe. And this, too, is a minor point. The great objection to 
opening the legal tender decision is that the Supreme Court cannot do it without 
degrading itself in the eyes of all intelligent men, and this fact, we should think 
the new members of the court would recognize quite as distinctly as the old. 
We believe we express the opinion of every unbiased lawyer throughout the 
United States when we say that the reopening of the legal tender cases would be 
a terrible blow at the independence and dignity of the profession. 


‘Pur New Parent anp Copyricut Law. — The theory that the consolidated 
Patent and Copyright Act has the effect of abolishing, by its repealing clause, the 
Department of the Interior, is a startling one. Mr. Abbott, who is one of 
the present commissioners, has published a letter, in which he states the views of 
the present commission. We give below the material portions of it: — 


To the Editor of the Chronicle: — 


You may think it of interest to state the view taken by the present commissioners 
for revision of the statutes on the effect of the repealing clause in the Patent Law. 

This commission, by the way, is a newly-created board, although one member, 
Judge Charles P. James, was upon the former commission. Neither Mr. Victor C. 
Barringer nor myself had any part in the original draft. 

The commissioners are holding daily sessions in Washington for the purpose, at 
present, of examining all Acts of Congress, and determining what sections are in force, 
and under what classification they shall be revised. Itisa part of their duty to ascer- 
tain what previous laws are repealed by each particular act, and they have given 
several sessions to the examination of the Patent Law of 1870, for this purpose. 

The commissioners have been of opinion that the law admits of a safe and consist- 
ent construction, by treating the headings “ Patents,” and “ Copyrights,” under which 
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the acts affected by the appeal are arranged in the schedule, as indicating how much 
of each act is repealed. The repealing clause repeals “the acts and parts of acts” 
set forth in the schedule. ‘To ascertain whether an act mentioned is repealed entire 
or only in part, we have examined such act. If it relates wholly to Patents or Copy- 
rights, we construe the schedule as meaning that the act is repealed. If only some 
parts of it relate to those subjects, we construe it as meaning that those parts only ave 
repealed. , Thisis, I judge, substantially the same rule of construction as is suggested 
in extracts lately published from an article in the Providence Journal, though it was 
propounded for the guidance of our board (by Commissioner James) several weeks 
ago, when we reached the statute, in examining the acts of thé last Congress in their 
order. 

The Board have examined all the acts enumerated in the “schedule,” and find no 
practical difficulty in applying this construction. It appears to give full effect to the 
evident legislative purpose, without creating confusion or embarrassment in other 
branches of the public service, and it reconciles all the language of the act and 
schedule. 

For myself, I entered on this detailed examination of the statutes with grave appre- 
hensions that the objections so positively urged against the Act of 1870 could not be 
surmounted by any rule of legal construction. But those apprehensions have been 
wholly relieved. The language or method of statement employed by the act is very 
concise, but it is not too concise to form a reliable guide. 


APPOINTMENTS. — Since our last issue, Mr. Benjamin H. Bristow, formerly Dis- 
trict Attorney in Kentucky, has been appointed Solicitor-General. His salary is 
$7,500, a totally inadequate sum, which ought to be at once increased. Mr. 
Clement H. Hill, formerly Assistant City Solicitor of Boston, has been appointed 
Assistant Attorney-General. We observe that Mr. Bristow has sent out a cir- 
cular for the purpose of obtaining information for Congress with regard to ‘* sta- 
tistics of crime under the laws of the United States, and as far as practicable 
under the laws of the several States,” in accordance with the provisions of the 
recent act to establish the Department of Justice. (5 Am. Law Rev. 159.) 
Senator Charles D. Drake, of Missouri, has been appointed Chief Justice of the 
Court of Claims. 


. 


AT A RECENT SALE of part of Chancellor Kent’s library, in Boston, a copy of 
Story on the Constitution was bought, on the ‘fly leaf of which was discovered this 
curious note, in the Chancellor's handwriting : — 


“March 18, 1885. Judge Story called on me at my office in New York. He said 
that he should write and publish a volume of Commentaries a year, until he had 
published twelve volumes. The one now forthcoming is on English and American 
Equity Law, and the one after that will be on Practice and Pleadings in Equity. The 
two last will be (1) on natural and public law, and (2) on the Principles of interna- 
tional law, as adapted to modern society. His greatest authorities on the Science of 
Government, as he thinks, are Aristotle, Cicero, and Burke. In a French translation 
of Aristotle on Politics, he found that Aristotle treated of representative Government 
of the People, and said it would not do, and never could do, because the People never 
could be brought for any length of time to choose the most wise and virtuous men to 
govern them. Whoever reads Cicero de Republica would see the evils of democracy 
as they are and always will be. He says that Hamilton was the greatest and wisest 
man of this country. He saw fifty years ahead, and what he saw then, is fact now. 
Next to him in wisdom and sense, intuitive rectitude and truth and judgment is Ch. J. 
Marshall. 
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“ He says all sensible men at Washington, in private conversation, admit that the 
Government is deplorable weak, factious, and corrupt. That every thing is sinking 
down into despotism, under the disguise of a democratic Government. He says the 
Sup. Court is sinking, and so is the Judicial in every State. We began with 
first rate men for judicial trusts, and we have now got down to the third rate. In 
twenty-five years there will not be a judge in the U. S. who will not be made 
elective, and for short periods and on slender salaries. Our Constitutions were all 
framed for man as he should be, and not for man as he is and ever will be. The Senate 
of the U. S. are discouraged. There are 20 men in that Senate who are as wise and 
patriotic as any Sages of the Roman Senate, and last year they sustained the Con- 
stitution against the President and his collared House of Representatives, and yet 
public opinion remains unmoved, and not shaken and equally devoted to Tyranny 
and Corruption. If the Senate had let the administration go on this last winter, we 
should have had war most certainly. The Government meant to issue Letters of 
Reprisals, and that in modern times is war. Indeed the case of this country, and the 
cause of popular representative Government, according to Liberty, and Justice, and 
wisdom, is, as Hamilton suspected and rather believed it to be, a mere ignis fatuus or 
dream of the Imagination. He says Ch. J. Marshall has finally come over to the 
opinion that the appointing Power includes the Power of removal; and that the Presi- 
dent ought not, and has not, according to the Constitution, the Power in himself.” 


Tue Numser or American Reports. —The librarian of the Buffalo Law 
Library has sent to the Albany Law Journal a list of the reports. He says, 
“ The list includes only those reports, which are called ‘ regular’ reports, except 
some, which, on account of their use may be deemed ‘ regular’ reports.” Thus, 
under Massachusetts, are included Quincy’s Reports; under Pennsylvania, 1 
Dallas; volumes 2, 3, and 4, of the same series, are included in the United 
States Reports. Under New York, are included Yates’ Select Cases, Edmonds’ 
Select Cases, Howard’s Cases, Keyes’ Reports, Transcript Appeals; and among 
the Practice Reports are included, with Abbott and Howard, four volumes of 
Code Reporter; and in the Criminal Reports, Parker's, Wheeler's, and Rogers’ 
City Hall Recorder. The entire number of volumes, according to this list, is two 
thousand and twelve. 


Tue Unitep States Jurist.— We have received the prospectus of a new 
monthly legal periodical, bearing this title. Its publication begins with January 
1, 1871. Each number is to comprise at least, eight royal octavo double column 
pages of original articles. The Jurist will contain articles on subjects of professional 
interest, discussions on Law Reform, a regular summary of legal intelligence, 
and reviews of the latest law books. Occasional statistics and like items valuable 
to the profession will be inserted, together with passing notes upon Congressional 
legislation specially important to the practitioner. A promptly prepared digest 
of decisions in the United States Courts is to constitute a permanent feature, and 
a corresponding abstract of changes made by Acts of Congress will be also sup- 
plied as they occur ; and this is to be made as complete, simple, and methodical as 
possible. Decisions of the State Courts which present new and important 
points, as well as leading English cases, will also be given as occasion offers; 
or such brief reference will be made as may put the reader upon inquiry for 
himself.” The editor is to be Mr. James Schouler (author of Schouler on 
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Domestic Relations), and the subscription price, $2.00 a year, payable in 
advance, single numbers, twenty cents. The publishers are W. H. and O. H, 
Morrison, of Washington. 


‘Tue American Reports. — John D. Parsons, Jr., of Albany, is to publish a 
series of reports under the above title, the first volume of which is promised by 
the first of the current month. His circular says: ‘* These reports will contain 
all cases hereafter adjudicated in the courts of last resort in the United States, 
having a general value, unincumbered by practice cases and those of local im- 
portance only. The cases reported will be selected from the last volume of the 
current reports of each State immediately after its publication, by a council of 
three able and experienced lawyers, and will be prepared for publication under 
their direct supervision. The head-notes and statements of fact in each case will 
be carefully re-written. The opinions will be given in full, except where they 
dispose of practice and local questions in connection with important principles, 
when the former will be eliminated. The cases will be selected with direct refer- 
ence to their value and utility to the practising lawyer; and notes giving refer- 
ences to the leading decisions will be added by the reporters, whenever deemed 
necessary. The selections will be made from the reports of each State in the order 
of their publication, and the date of the decision, and the number and page of the 
State report where found, will be given.” The first volume is to be followed by 
others at intervals of from four to six months, and each volume is to contain be- 
tween six and seven hundred octavo pages. The price is six dollars a volume, 
As it will always be possible to give the authorized citation of the cases con- 
tained in the American Reports, the series may be of value in the less civilized 


parts of the country where the regularly authorized series are inaccessible. The 
experience obtained in the preparation of our American Digests convinces us 
that the careful re-writing of the head-notes and statements of fact is essential 
to a proper execution of the undertaking. 


DELAWARE. 


State Tax ON PassENGERS AND FreiGut. — Untrep States Circurr Court. 
— District of Delaware. William Minot, Jr.v. The Philadelphia, Wilmington, and 
Baltimore R.R. Co., et al. An Act of the State of Delaware, passed April 8, 1869, 
provided among other things that every railroad company incorporated by the 
State, and doing business therein, should on the 1st of January, in each year 
thereafter, or within thirty days from such time, pay to the State Treasurer a tax 
of one hundred dollars for the use, in the said State of Delaware, of each locomo- 
tive belonging in whole or in part to such company, and at any time during the 
preceding year used by said company within the State of Delaware, and twenty- 
five dollars for the use in the State of each passenger car belonging in whole or 
in part to such company, and at any time during the preceding year used by said 
company within the State, and ten dollars for the use in the State of each freight 
car of every description and each truck belonging to such company and at any 
time within the preceding year used by said company within the State. The 
sixth section of the act enacted that in case of default in paying any of the said 
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taxes, a penalty of ten per cent thereon should be added by the collector, and 
collected with the tax. 

The Philadelphia, Wilmington, and Baltimore Railroad came within the terms 
of this act, and the complainant filed his bill to test the question of tlie validity 
of the tax imposed by it. The court (SrronG, J.) holds the tax unconstitu- 
tional and void. We give the material parts of the opinion : — 


“In the statement of facts to which the parties have agreed, I find the following : — 

It is agreed ‘that much the larger portion of the locomotive engines, passenger cars, 
freight cars, and trucks, belonging to the Philadelphia, Wilmington, and Baltimore Rail- 
road Company, were used during the year 1869 (the year for which this tax is attempted 
to be collected) on the aforesaid main line of railroad of the said company, extending 
from the city of Philadelphia, in the State of Pennsylvania, through the State of Dela- 
ware to the city of Baltimore,in the State of Maryland, and for the purpose of trans- 
porting persons and property in and by a continuous course of transportation through, 
from, and into the said State of Delaware; that a number of engines, passenger and 
freight cars, and trucks were used during the said year, on the main line from Phila- 
delphia to a point about a mile beyond Wilmington, and thence on the line of railroad 
known as the Peninsular line, extending through Delaware and a part of the Eastern 
shore of Maryland to Chrisfield, and the several branches therefrom, and that very 
few of either the engines, cars, or trucks of the said company were used exclusively 
within the State of Delaware during the year 1869.’ 

“ It is, therefore, admitted that the tax or license fee is laid upon the use of locomo- 
tives, cars, &c., mainly employed in transporting persons or property through the State 
from other States, or into it, or out of it. Such an imposition is, in my opinion, a 
regulation of commerce between States. It is a prescription that passengers and 
merchandise shall not be carried through the State except upon certain conditions. If 
the tax can be imposed at all, it may be to any extent. It has often been said that 
when a right to tax exists, it is unlimited by any thing but the discretion of the leg- 
islature that imposes it. This, of course, is to be understood as applying only to cases 
where the State has not, by contract, restricted its power. Said Chief Justice Marshall, 
in McCullough v. Maryland, 4 Wheat. 316:—‘ An unlimited power to tax involves 
necessarily a power to destroy, because there is a limit beyond which no institution 
and no property can bear taxation. A question of constitutional power can hardly be 
made to depend on a question of more or less. If the States may tax, they have no 
limit but their discretion, and the bank must therefore depend on the discretion of the 
State for its existence.’ If this is so, the power to tax the use of all means or instru- 
ments of conveyance of persons or property through the State is the same as a power 
to prevent such use entirely. There is only a difference in the extent of its exercise. 
Now I think it can hardly be maintained that a law declaring that merchandise and pas- 
sengers shall not be carried ona public highway by locomotives or cars from Philadel- 
phia through the State of Delaware into Maryland, would not be a manifest regulation 
ot inter-state commerce, quite as truly as was the embargo of 1807 a regulation of for- 
eign commerce. And if the enactment of such a law would be beyond the constitu- 
tional power of a State, the act of the Delaware Legislature of which the plaintiffs 
complain must be equally so, for it differs only in degree. And it is not the less a 
commercial regulation because it does not discriminate between transportation exclu- 
sively domestic and that which extends into other States. Ifa State chooses to exact 
conditions for allowing the passage or carriage cf persons or freight through it into 
another State, the nature of the exaction cannot be changed by adding to it similar 
conditions for allowing transportation wholly within the State. I need hardly say that 
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a tax upon the ordinary and lawful means of transportation is practically a tax upon 
the thing transported. 

“ Holding, then, as I do, that the Delaware Statute of April 8, 1869, was an at- 
tempted regulation of commerce among the States, I come next to the question whether 
it was beyond the power of the State to make. I shall not enter at large upon a dis- 
cussion of the much-debated question, how far the power given to Congress by the 
Constitution to regulate commerce among the States is exclusive. Certain it is that 
in the earlier decisions of the Supreme Court, it was said to be unlimited, and so exclu- 
sively vested in Congress, that no part of it can be exercised by a State, except the 
power to regulate commerce completely internal: that is, entirely within @ single 
State. Gibbons v. Ogden, 9 Wheat. 1; and the Passenger cases, 7 Howard, 283. I 
am aware that it has often been argued, and sometimes intimated in decisions, that 
so far as Congress has not legislated on the subject, the States may regulate com- 
merce, at least internal commerce. Of this I remark in passing, that if they can it is 
difficult to see why they may not add regulations to foreign commerce beyond those 
made by Congress, for the power over both is vested in the Federal Legislature by 
the same words. But I apprehend it will be found, on examination, that the cases 
that have sustained State laws alleged to have been regulations of inter-state com- 
merce, have been those that related to bridges or dams across streams wholly within 
a State, or other kindred subjects, — things only in a restricted sense commercial sub- 
jects. Wilson v. Blackbird Creek Co., 2 Peters, 250; Gilman vy. Philadelphia, 3 Wal- 
lace, 718. They are exceptional. The subjects are such as, in the last-mentioned 
case, it is said ‘can be best regulated by rules and provisions suggested by the varying 
circumstances of different localities, and limited in their operation to such localities 
respectively.’ But, without pursuing this subject further, it may safely be said that 
none of them are like the present. They admit, and some of them assert, that what- 
ever subjects of the power to regulate commerce are in their nature national, or admit 
of one uniform system or plan of regulation, may justly be said to be of such a nature as 
to require exclusive legislation by Congress. Surely passage and transportation 
through a State are of this nature. If not, it is unfortunate. It is of national im- 
portance that, in regard to such subjects, there should be but one regulating power; 
for if one State can directly tax persons and property passing through it, or indirectly, 
by taxing the use of means of transportation, every other may, and thus commercial 
intercourse between States remote from each other may be destroyed. The produce 
of Western States may be effectually excluded from Eastern markets; for though it 
might bear the imposition of a tax by one State, it would be crushed under the weight 
of many. 

“T have already protracted this opinion to such a length, that I do not feel justified 
in referring to mary of the decided cases. In Almy v. The State of California, 24 
How. 169, it was ruled by the Supreme Court that a law of the State imposing a 
stamp duty upon bills of lading for gold or silver transported from that State to any 
port or place out of the State, was substantially a tax upon the transportation itself, 
and was unconstitutional. It is true the decision was rested on the ground that it 
was a tax upon exports; and, subsequently, in Woodruff v. Parham, 8 Wallace, 123, 
the court denied the correctness of the reasons given for the decision; but they said, 
at the same time, tixe case was well decided for another reason ; viz., that such a tax 
was a regulation of commerce, —a tax imposed upon the transportation of goods from 
one State to another, over the high seas, in conflict with that freedom of transit of 
goods and persons between one State and another, which is within the rule laid down 
in Crandall v. Nevada, 6 Wallace, 35, and with the authority of Congress to regulate 
commerce among the States. In the very recent case of Crandall v. The State of 
Nevada, 6 Wallace, 35, it was held that a special tax imposed by the State on railroad 
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and stage companies for every passenger carried out of the State by them was a tax 
on the passenger for the privilege of passing through the State by ordinary modes of 
travel, and not simply a tax on the business of the companies. Hence it was ruled 
that the power of a State to impose such a tax is inconsistent with rights con- 
ferred by the Constitution on the Federal Government and on the people, and conse- 
quently that no State can lay sucha tax. The majority of the court, indeed, declined 
to put their decision upon the ground that the tax was a regulation of inter-state 
commerce, and as such beyond the reach of the State ; but all the judges agreed that 
the State law was unconstitutional and void. The Chief Justice and Mr. Justice 
Clifford thought the judgment should have been placed exclusively on the ground 
that the act of the State Legislature was inconsistent with the power conferred upon 
Congress to regulate commerce among the several States, and I do not understand 
that the other members of the court held decisively that it was, not thus inconsistent. 
The case, in any view of it, decides that a State cannot directly or indirectly tax per- 
sons for passing through or out of it. That is enough for the case I have before me. 
The Delaware Statute of April 8, 1869, does indirectly levy a {ax upon both persons 
and property for transit through the State, into it, and out of it. It is, therefore, in 
my opinion, so far in conflict with the Constitution of the United States.” 


MASSACHUSETTS. 


Tne Disrrict Arrorneysuip. If a student of the American Constitution 
were asked to explain the manner of choosing officers of the United States, he 
would say that all such officers are appointed by the President ** by and with the 
advice and consent of the Senate.” If a student of the practical administration 
of the government were asked, he would return an entirely different answer ; 
he would say that such officers are appointed by the President and Senate, by 
and with the advice and consent of the congressional delegation from the State 
to which the appointment is made. The representatives and senators from the 
State, acting as a sort of executive council, determine upon a candidate for the 
vacant place, — unanimously if they can, by majority, if they must, — and send 
in the name they agree upon to the President. The President at once sends the 
name, as of course, to the Senate, where the nomination is confirmed or rejected. 
The nomination, therefore, is made by the President and a congressional caucus, 
not as the constitution intended, by the President alone. This legislative dicta- 
tion has been gaining ground, as every one knows, for the last forty years, until 
it is now the recognized method of making all the inferior appointments. 
We find the latest instance of it in the recommendation of Mr. David H. Mason 
of the Boston bar, for the office of United States Attorney for the Massachusetts 
District, contained in the following letter: it is hardly necessary to say that the 
result of the recommendation was the immediate nomination and confirmation of 
Mr. Mason : — 


To the Attorney-General : — 
The Massachusetts delegates in Congress, having had a conference, agreed to rec- 


ommend the appointment of David H. Mason, Esq., as United States District-Attorney 
for the district of Massachusetts. 


WasuincTon, Dec. 14, 1870. 


[Signed] James BurFInTon, Ginery TwIcHeELt, 
N. P. Banks, W. B. Wasusury, 
Bens. F. Butrer. GeorcE M. Brooks, 
Georce F. Hoar, H. L. Dawes. 


Henry WI.son. 
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It is with infinite reluctance that I differ from my much valued colleagues, but I 
deem it my duty to persevere in recommending Edward L. Pierce, Esq., whose char- 
acter, ability, and political labors make him my first choice. I have known him from 
his youth; am familiar with his attainments, with his daily life, and with his public 
efforts, which have been remarkable. As a writer on law he is unsurpassed by any 
of his contemporaries in Massachusetts; nor do I know anybody more apt in the 
appreciation and illustration of great principles. He would bring to the office emi- 
nent gifts, and I am sure would honor it by his service. 
[Signed] Caries SuMNeEr. 
We wish to call the attention of the profession to this nomination, not because 
we have any objection to make to Mr. Mason, —a worse man might have been 
selected, — but becayse we desire to protest against the system under which such 
appointments are made. The government is drifting in a direction of great dan- 
ger. The theory of the Constitution is, that the legislative, the executive, and 
the judiciary are independent departments; we see one of the most important 
functions of the executive —the appointing power —is rapidly passing under the 
control of the legislature. We have recently witnessed an attempt on the part 
of a partisan committee to secure the removal from office of a United States 
Marshal in New York, because he refused to pay a political assessment based 
upon the supposed amount of his official peculations, and the attempt only failed 
because the officer resigned. If we are to have legal appointments dictated by 
legislative caucuses, and the removing power vested in the hands of party com- 
mittees, the executive will indeed have but the shadow of its constitutional pre- 
rogative left it. In protesting against this tendency, we speak not in the interest 
of any man or party, but in that of the profession. The advantage of having 
appointments in the hands of a single executive officer is a very simple one. It is 
the advantage of responsibility. Responsibility cannot be secured in any other 
way. Whether the power of nomination is vested in the hands of a directory, as it 
has been in France, or of an executive council as it has been in some of our States, 
or in the hands of a congressional delegation, the same disastrous results are 
sure to follow, — results which have nowhere been better described than by those 
great statesmen who expounded the American Constitution to the people before 
its adoption. In the sixty-ninth number of the Federalist, which appeared on 
March 18, 1788, is to be found a passage, which, in the light of to-day, is filled 
with prophetic warning: ‘‘ In the single instance in which the governor of this 
State ” (New York) ‘‘is coupled with a council, that is, in the appointment to 
offices, we have seen the mischief of it in the view now under consideration. 
Scandalous appointments to important offices have been made. Some cases in- 
deed have been so flagrant, that ALL Parties have agreed in the impropriety 
of the thing. When inquiry has been made, the blame has been laid by the 
governor on the members of the council, who on their part have charged it upon 
his nomination; while the people remain altogether at a loss to determine by 
whose influence their interests have been committed to hands so unqualified, and 
so manifestly improper.” Such are the consequences of placing the appointing 
power in the hands of a number of men. When to this evil are added those of 
legislative interference, the evil effects may be expected to be far worse. 

It is useless to treat this question as one of pure politics. It is one in which 
every lawyer in the country has a vital interest. Whenever the legal appoint- 
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ments of the United States are governed by the same class of considerations 
which now govern political selections, the practice of the law in the courts of the 
United States, will become impossible for respectable men. It makes very little 
difference whether officials are elected by a mob in New York, or appointed by 
an irresponsible partisan caucus in Washington. The tendency in both cases is 
the same, —to allow the choice to be determined, not by the character of the 
office, but by the political services of the applicant. The time may come when 
the district attorneyship and the other legal offices in the Massachusetts district 
will be distributed among the adherents of some candidate for the position of 
senator or governor, as custom-house appointments now are. The bar ought 
not to look forward to such a consummation with indifference. The district- 
attorney holds an office of great power and influence, prosecutes cases of vast 
importance, involving enormous sums of money. He is, from the peculiar na- 
ture of his duties, to a great extent irresponsible. He must examine and judge 
of evidence, he may indict or discharge, he may prosecute or compromise. Prac- 
tically, he has absolute authority, for he is the only person who has an exact 
knowledge of the facts. The necessity of having a man of character and ability 
.to fill such a post has always been recognized. It has been held by such men as 
Dexter, Blake, and Dana; and the bar should use any means in its power to pre- 
vent the degradation of the oflice by the intrusion of political adventurers. To 
restore the dignity and independence of the executive is the true way to do this. 
‘* The same rule which teaches the propriety of a partition between the various 
branches of power, teaches us likewise that this partition ought to be so contrived 
as to render the one independent of the other. To what purpose separate the 
executive or the judiciary from the legislative, if both the executive and the 
judiciary are so constituted as to be at the absolute devotion of the legislative ? 
Such a separation must be merely nominal, and incapable of producing the ends 
for which it was established. It is one thing to be subordinate to the laws, and 
another to be dependent on the legislative body. The first comports with, the 
last violates, the fundamental principles of good government ; and, whatever may 
be the forms of the Constitution, unites all power in the same hands. The ten- 
dency of the legislative authority to absorb every other has been fully displayed 
and illustrated. . . . In governments purely republican, this tendency is almost 
irresistible. The representatives of the people in a popular assembly seem 
sometimes to fancy that they are the people themselves, and betray strong symp- 
toms of impatience and disgust at the least sign of opposition from any other 
quarter, as if the exercise of its rights by either the executive or judiciary were 
a breach of their privilege, and an outrage to their dignity.” 


Tue Boston, Hartrorp, aNp Erre Rattroap. Unirep States District 
Court. Seth Adams v. The Boston, Hartford, and Erie Railroad. This was a 
petition for an adjudication of bankruptcy against the defendant railroad. The 
Bankrupt Act covers ‘‘ all moneyed, business, or commercial corporations and 
joint-stock companies,” and the principal question in the case, which was argued 
before Mr. Justice Shepley, was whether the words of the act included railroad 
corporations. The question arose on a motion to dismiss the petition for want 
of jurisdiction. On behalf of the petitioner appeared B. F. Butler, C. 8. Bradley 
(late Chief Justiee of Rhode Island), W. G. Russell, and T. K. Lothrop. B. F. 
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Brooks appeared for the receivers appointed by the Supreme Court of Massa- 
chusetts. B. R. Curtis, of counsel for the railroad, handed to the court a written 
argument. The point, it will be seen, is a narrow one, but of vast consequence 
from a practical point of view. We give below the decision of the court in 
full : — 


Suertey, J. — This is a motion to dismiss the petition in this case upon the ground 
that railroad corporations are not included within the provisions of the thirty-seventh 
section of the Bankrupt Act, and not subject to the process provided by the act, and 
that therefore this Court has no jurisdiction in bankruptcy to entertain this petition. 

The first ground of objection to the jurisdiction of the Court is, that a railroad 
corporation is a public corporation, created for a public purpose, and bound to the 
State for the performance of a public duty. 

The thirty-seventh section of the Bankrupt Act provides as follows: “ The pro- 
visions of this act shall apply to all moneyed business or commercial corporations and 
joint-stock companies.” 

Section fifty-eight enacts : “ The word person shall also include corporations.” 

Section fifty-eight is not, however, to be construed as applying the word person to 
include any other corporations as subject to the provisions of the act than those 
described in the thirty-seventh section. : 

Public corporations, created for municipal or political purposes, and such private 
corporations as are ecclesiastical, or eleemosynary, or established for the advancement 
of learning, are clearly not made subject to the provisions of the act. 

Private corporations are divided into ecclesiastical and lay. Lay corporations are 
divided into civil and eleemosynary. Civil corporations are created for an infinite 
variety of purposes, such as affording facilities for obtaining loans of money, the 
making of canals, turnpike roads, and the like. 

The words of the thirty-seventh section, “moneyed business or commercial cor- 
porations,” would seem to have been intended to embrace all those classes of corpora- 
tions that deal in or with money or property in the transactions of money business or 
commerce for pecuniary gain, and not for religious, charitable, or educational pur- 
poses. 

Accordingly, District Courts of the United States, in various districts, have treated 
manufacturing, mining, and similar corporations, and, in one circuit at least, railway 
corporations, as subject to be dealt with under the provisions of the Bankrupt Act. 

But it is contended that the public purposes for which railways are created, and the 
public duties they are bound to perform, make them public corporations, and there- 
fore such a construction should be given to the words of the statute as would exclude 
them from its operation. 

In the popular meaning of the term nearly every corporation is public, inasmuch as 
they are created for the public benefit. But if the whole interest does not belong to 
the government, or if the corporation is not created for the administration of political 
or municipal power, the corporation is private. 

“ Strictly speaking,” says Mr. Justice Story, in Dartmouth College v. Woodward, 
4 Wheaton, 701, “ public corporations are such only as are founded by the govern- 
ment for public purposes, where the whole interests belong also to the government. 
If, therefore, the foundation be private, though under the charter of the government, 
the corporation is private, however extensive the uses may be to which it is devoted, 
either by the bounty of the founder or the nature or objects of the institution. A 
bank whose stock is owned by private persons is a private corporation, although it is 
erected by the government, and its objects and operations partake of a public nature. 
The same doctrine may be affirmed of insurance, canal, bridge, and turnpike com- 
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panies. In all these cases the uses may, in a certain sense, be called public ; but the 
corporations are private, as much so, indeed, as if the franchises were vested in a 
single person.” 

The case of Treadwell vy. Salisbury Manufacturing Co., 7 Gray, 404, cited as an author- 
ity in support of the position that this is a public corporation, is not, in tact, in conflict 
with the opinion of Mr. Justice Story, just quoted. In the learned opinion of Judge 
Bigelow, in that case, he does refer to “corporations established for objects quasi 
public, such as railway, canal, and turnpike corporations ; ” but he does not describe 
them as public corporations, but only as corporations established for objects quasi 
public. Neither upon principle or authority can this corporation be properly classed 
among public corporations, or on that ground exempted from the operation of the 
Bankrupt Act. 

It is further contended, however, that the Legislature of Massachusetts, in creating 
this corporation, has subjected it to certain duties and liabilities; that these liabilities 
are not.transmissible ; that these duties cannot be delegated, that the corporation can- 
not divest itself of the power it has of performing those duties ; “that it isa Massachu- 
setts corporation, a creature of the laws of Massachusetts, placed under the supervision 
of the authorities and the courts of Massachusetts, and liable to perform certain duties 
which, by the laws of Massachusetts, cannot be performed by any person to whom its 
property may be transferred, or its franchises delegated.” 

The force of this argument, which seems to apply solely to Massachusetts corpora- 
tions, and to claim the application to Massachusetts railroad corporations of a special 
exception from the operation of the Bankrupt Act, independent of and distinct from 
any rule which may apply to railway corporations existing under the laws of other 
States, is somewhat impaired by the fact that the duties of this corporation have been 
delegated, and are now delegated, by the action of the Supreme Court of Massa- 
chusetts, to a board of receivers ; that by the action of the same distinguished tribunal 
this corporation has been and now is, in fact, divested of the power of performing its 
public duties, and that it is not now, by reason of the action in the premises of the 
highest judicial tribunal in the Commonwealth, in the possession or exercise of its 
franchises, so far as those franchises confer upon it the power to build, operate, and 
control the railroad. 

And we look in vain into the legislation of Massachusetts for any indication of 
public policy to exclude the property of railroad corporations, or such of their fran- 
chises as are in their nature assignable and transmissible, from the liability to be taken 
by due process of law and applied to the payment of corporate debts. 

East Boston Freight Railroad Co. v. Hubbard, et al.; 10 Allen, 459, note, is a case where 
the Grand Junction Railroad and Depot Company became insolvent, and George W. 
Gordon, a creditor, recovered judgment, and the sheriff levied his execution upon 


their franchise, and sold the same with all the rights and privileges so far as related to : 


the receiving of tolls, for the term of ninety-nine years. The title of the purchaser 
at the sheriff’s sale was upheld by the court. 

A corporation created for the purpose of constructing, owning and managing a 
railroad cannot, it is true, make any alienation of its general franchises to be a corpor- 
ation, or it’ subordinate franchises to manage and carry on its corporate business with- 
out distincc legislative authority. Such is the law in England. Winch v. The Birkenhead 
R. Uo., 18 Eng. Law & Eq. 506; South Yorkshire R. Co. v. Great Northern R. Co., 19 


Eng. Law & Eq. 518; Shrewsbury §- Birmingham R. Co. v. The London & North Western. 


R. Co., 21 Eng. Law & Eq. 819; and in Massachusetts, HTendee v. Pinkerton, 14 Allen, 
881; Richardson v. Sibley, 11 Allen, 65; Commonwealth vy. Smith, 10 Allen, 455. 

This distinct legislative authority for the alienation of the assignable and transmis- 
sible franchise of railroads to carry on their business of managing a railroad and taking 
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tolls has been freely accorded in Massachusetts, and the public policy of the Common. 
wealth, embodied in its legislation, allows the creditor to sell these franchises on exe- 
cution, and permits the corporations, within prescribed limits, to alienate them for the 
payment of debts or the security of creditors. General Statutes of Massachusetts, 
ch. 68, § 120, et seq. ; ch. 68, §§ 25, 26. : 

It is contended that the authority given in the Massachusetts statute, to attach any 
levy on “the franchise of a turnpike or other corporation authorized to take tolls,” 
does not include railroad corporations ; that the words “authorized to take tolls” 
are only applicable to turnpike, canal, lock, and bridge corporations, and not to rail- 
roads. 

An examination, however, of the legislation of Massachusetts will show, that “an 
authority to take tolls ” is given as one of the franchises of railroad corporations, and 
that similar words of description of such a franchise are found in all the general and 
special laws relating to such corporations. Similar words are also used as apt words 
of description in the judicial decisions of Massachusetts and other States, and in the 
decisions of the courts of the United States. Ch. 63, § 112, General Laws of Massa- 
chusetts, relating to railroad corporations, provides, “ Each corporation may establish 
for its sole benefit a toll upon all passengers and property conveyed or transported on 
its road.” 

This form of expression is found in all the early railroad charters in this country, 
and has been continued in use, so far as we are able to discover, to the present time. 
Section 5th, of the act to establish the Boston & Lowell Railroad Corporation, enacts, 
“That a toll be and hereby is granted and established for the sole benefit of said cor- 
poration, upon all passengers and property of all descriptions which may be conveyed 
or transported upon said road.” The same right to take toll is conferred in the 
charter of the Boston & Providence Railroad, and continued in use in the charters 
granted to other railroads, until embodied in the general legislation respecting railroad 
corporations ; after which the charters of many railroad corporations, and among 
others of those whose franchises have been since transferred to the Boston, Hartford, 
& Erie Company, contained provisions conferring upon them the rights, and subject- 
ing them to the liabilities, provided in the thirty-ninth and forty-fourth chapters of the 
Revised Statutes. Chapter 39, § 83, Revised Statutes of 1836, provides, “Every such 
corporation may establish, for their sole benefit, a toll upon all passengers, property, 
&e., &e.” 

If, therefore, the questions had not been previously decided by the Supreme Court 
of Massachusetts, whose decision this Court would adopt on a question of the con- 
struction of a statute of the State, we should have no hesitation in deciding that rail- 
road corporations were subject to the provisions of the twenty-fifth and twenty-sixth 
sections of the sixty-eighth chapter of the General Statutes of Massachusetts as “ cor- 
porations authorized to take tolls.” The Supreme Court of the State has so considered 
the law in the cases before cited. : 

But it is not believed that the question, whether railroad corporations are subject 
to be dealt with under the provisions of the Bankrupt Act, is one, the solution of - 
which is dependent upon the special provisions of the statutes of the several States 
regulating the transfer of the corporate property, or franchises, or the mode of applying 
them to the payment of the corporate debts. 

The grant of constitutional power to Congress to establish uniform laws on the 


_ subject of bankruptcies throughout the United States is general in its terms and 


unlimited. It was not doubted at the argument on this motion, that it applied as well 
to corporations as to natural persons. The only question which can arise is whether 
Congress has, by appropriate legislation in the exercise of its powers conferred by 
the Constitution, rendered railroad corporations subject to the provisions of the act. 
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As the system of bankruptcy is to be uniform throughout the United States, the 
solution of this question must depend upon the construction of the terms of the act 
itself, and not upon the particular legislation of the several States. 

“The provisions of this act shall apply to all moneyed business or commercial cor- 
porations.” 

To attempt to limit the word business in this clause of the statute, so as merely to 
be synonymous with trading, would deprive it of any meaning beyond that included 
in the other words, “moneyed and commercial.” A trading corporation is a com- 
mercial corporation. The word “business” has a broader meaning as applied to cor- 
porations. Harris vy. Amery, L. R., 1. C. P. 154. 

A railroad corporation is chartered to conduct the business of a common carrier of 
passengers and merchandise. Is there any principle of public policy which would 
require that the plain provisions of the statute should receive such a judicial construc- 
tion as would exclude this class of corporations ¢ 

We have already seen that the public policy of the State, in which this corporation 
exists, allows the alienation of the franchises and property of railroad corporations 
for the payment of their debts. The inconveniences attending such alienations are 
obvious. But as the argument ab inconvenienti has not been sufficiently strong to pre- 
vent the State from allowing these franchises to be sold, and the proceeds of the sale 
applied in payment of the debts of the first attaching creditors, it certainly does not 
apply with greater force to a statute providing for the more equitable division of the 
proceeds among all the creditors. 

The franchise which authorizes a number of persons to be incorporated and subsist 
as a body politic, with power to maintain perpetual succession, is not alienable or 
transferable without direct and positive legislative authority. This is the franchise to 
be a corporation. It is the life of the corporation. Coupled with the grant of this 
franchise of corporate existence are the grants to the corporation of those franchises 
to carry on the corporate “ business,” which are grants of valuable privileges, and 
which, in the case of most private corporations, may be transmitted (as the history of 
this corporation shows they have been transmitted repeatedly) from one corporation 
toanother, or to individuals, without great detriment to any public objects for which 
they were created. ~ 

This distinction between those franchises of a corporation which are inalienable 
without a positive provision of law, and those possessing nothing in their nature in- 
consistent with their being transferred or assigned, has never been more clearly 
defined than in the learned opinion of Mr. Justice Curtis, in the case of Hall y. Sullivan 
Railroad Co., 21 Law Reporter, 138. ‘ The franchise, to be a corporation, is therefore 
not a subject of sale and transfer, unless the law by some positive provision has made 
it so, and pointed out the modes by which such sale and transfer may be effected. 
But the franchises to build, own, and manage a railroad, and to take tolls thereon, are 
not necessary corporate rights ; they are capable of existing in and being enjoyed by 
natural persons, and there is nothing in their nature inconsistent with their being 
assignable.” 

The grantee of the franchises of a corporation to operate a railroad, can acquire no 
greater rights than the corporation itself has by the terms of the charter. The pur- 
chaser must take his title, subject to all the conditions of the original grant, and 
subject to all duties and liabilities to the State, the public, and individuals, none ot 
whose rights can be impaired by the transfer. 

It does not appear to us that there are any such inherent difficulties in the way of 
the sale and transfer of the property and franchises of a railroad, subject to these 
conditions and limitations, as would require us to give such a construction to the stat- 
ute as would exclude the corporations from the operation of that clause of the Bankrupt 


q 
q 


880 SUMMARY OF EVENTS. 


Act, a literal construction of which clearly renders them liable to be dealt with under 
its provisions. 
‘The motion to dismiss the petition is overruled. 


The case will probably come before the Circuit Court for review. The matter 
has been so thoroughly investigated in the District Court that we can hardly 
expect any new considerations to be developed on either side. We have exam- 
ined with great pleasure the briefs and arguments in the case, especially that of 
Mr. Curtis. His style is at once so professional and so pure that the reader finds 
it difficult to tell whether it is the argument or the form that is so convincing, 
Of course we express no opinion on the merits of the decision. The question is 
so‘nicely balanced that it seems admirably calculated to give rise to indefinite * 


litigation. 


MICHIGAN. 


RESIGNATION OF THE StaTE Reporter. — We regret to learn that Mr. Jenni- 
son’s duties have so encroached upon his health and time, that he has been obliged 
to resign the Reportership. Mr. H. K. Clarke, of Detroit, has been appointed 
in his place, and will issue the next volume of Michigan Reports (19th). We 
take this opportunity furnished by the retirement of one of the better class of 
State Reporters to call the attention of law-makers to the meagre compensation 
which they bestow on these officers. In Michigan, the statute requires him to 
publish a thousand volumes at the cost of the State, of which number he gives 
to the State two hundred. He returns to the State out of the first sales the cost 
of the thousand volumes. He receives eight hundred dollars salary per annum, 
with the copyright, and is obliged to attend four terms of the court, — two at 
Detroit, and two at Lansing (occupying from three to four months in the year). 
He takes entire charge of the publication (including all proof-reading) and sale 
of the book. The copyright is almost valueless, for the reason that it requires 
over twelve years to sell a sufficient number of volumes to pay the cost of reim- 
bursing the State. 

If the State of Michigan understood its own interest, it would at once abolish 
this statute, and pass a law giving the Reporter twenty-five hundred or three 
thousand dollars a year. The duties of the position are arduous, though 
obscure, and according to all the rules which govern such matters, the salary 
ought to be a liberal one. Officials who receive, besides a regular income, the 
respect and consideration of the whole community, whose title is one of distine- 
tion, must count as part of their salary the eminence and honor of their post. 
But officials who perform for the State necessary intellectual labor, which is none 
the less arduous because it is done in a quiet and unostentatious manner, ought 
surely to be paid in exact proportion to the amount of the work. Reporters of 
decisions perform in modern society an important, a necessary function. They 
should be selected with the greatest care, and retained in the service of the State 
as long as possible; their experience becomes more valuable every year they 
remain in office. In the long ran, insufficient salaries produce bad reporting, and 
bad reports mean, for the public, confused and unintelligible law. 
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NEW YORK. 


Conruct or Laws. Unitrep Srates Circurr Court. Southern Dis- 
trict of New York. Charles Sawyer, et al. v. Samuel Oakman, et al. This case, 
was originally brought in the District Court for the Massachusetts District, 
and that court (Lowell, J.) having decided in favor of the libellants, the respond- 
ents appealed to the Circuit Court; the libellants appealed also, on the question 
of damages. The case was removed to New York under the act of February 
28th, 1839. The libellants were the owners of the schooner Bowdoin, and 
the respondents owned a wharf and dock at Charlestown. The schooner, 
loaded with a full cargo of coal, arrived in port consigned to the respondents, 
and, at the request of the latter, hauled into their dock. Owing to defects in the 
dock, the schooner suffered damage, for which this action was brought. The haul- 
ing in was done on Sunday, and one of the questions in the case was whether, 
supposing the damage to have been done also on Sunday, (the evidence on this 
point was conflicting) the libellants would be prevented from recovering by the 
Massachusetts Sunday Laws. The court below, following the decision in Phile- 
delphia R.R, Co. v. Philadelphia Steambost Co., 23 How. 209, decided that, 
assuming that an analogous action could not be maintained in the Massachusetts 
Courts, yet the action was not barred in a court of Admiralty. We quote from 
the opinion of J.:— 


“Tn the first place, the thirty-fourth section of the Judiciary Act of 1789, which 
provides that the laws of the several States shall be regarded as rules of decision in 
the Courts of the United States in trials at common law, does not in terms apply to 
trials in the Admiralty ; and on this ground Judge Story intimated an opinion that 
Statutes of Limitation would not bar actions in such courts, and this has remained 
the established doctrine, as appears, among other things, by the fact that State rules 
of evidence have never governed in the Admiralty until the passage of a recent act 
of Congress. So that the question which rule I am bound to follow, depends on 
whether this isa case which by general principles is governed by the local law. 
Now to the extent of holding that work done in contravention of the statute is illegal, 
it may be that the local law should govern ; but the statute itself is silent concerning 
the legal consequences of doing such an act excepting to the extent of the penalty 
directly imposed. The effect which it may have on the wrongdoer’s standing as 
regards third persons is no part of the construction of the statute, but the application 
of a general principle of law. Thus in Gregg v. Wyman, it was decided upon general 
principles, as derived in a great measure from English cases, that a wrongdoer could 
have no right of action when he was obliged to claim through his wrongful act. 
The fact that the act was prohibited by a State statute, had nothing to do with that 
part of the case; it might as well for all the purpose of the decision have been one 
which was illegal at common law or by a statute of the United States. This libel is 
for a marine tort committed within the ebb and flow of the tide, and although within 
the body of a county, yet the rights of the parties depend upon the law as administered 
in the Admiralty. To take a very common example, let us suppose that instead of 
an illegal act, contributory negligence of the master was shown ; it is clear that the 
damages would be divided in this court, although by the law as administered in the 
State Courts, the plaintiff could not recover any damages. For these reasons it 
appears to me to be my duty, without discussing the main point upon principle, to 
VOL. V. 25 
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follow the decision, or very strongly expressed opinion of the Supreme Court of the 
United States, and to pronounce for the damage.” 

In the Circuit Court, the decree below was affirmed, Wooprurr, J., saying, that the 
view taken by Judge Lowell of the decision in 23d Howard, above referred to, was 
entirely satisfactory to his mind, and citing also the opinion of Shipman, J., in The 
Steamboat Metropolis (Massachusetts District), 1 Pars. on Ship. 597 ; Powhatan Steamboat 
Co. v. Appomattor R.R. Co., 24 How. 247. 


Unrrep Srates Circurr Courr. Sournern District or New York. Ix 
ApmiraLty. Paul Sears et al. y. The Steamer Scotia. This was a libel by the 
owners of the American ship Berkshire against the British steamer Scotia. The 
Berkshire was sunk by a collision between the vessels on the Atlantic Ocean. It 
‘appeared by the evidence that the collision took place on a dark night; that the 
Scotia had her proper regulation lights, white, green, and red ; that the Berkshire 
had only one light, a white one, which was fastened to her anchor-stock. The 
case was tried in the District Court, before Blatchford, J., and came up on appeal. 
The court below was of opinion on the evidence, that the collision arose from the 
Berkshire’s carrying a white light on the anchor-stock, and from not carrying 
colored side lights. By Act of Congress of April 29, 1864, she was forbidden 
to earry the white light which she did carry, and was bound to carry the colored 
lights which she did not carry.. The British act provides the same regulations 
with regard to lights as the United States act. The Berkshire contended, how- 
ever, that the Scotia could not avail herself of a municipal statute of the United 
States, but that the question must be determined by general maritime law, and 
that by this law the Berkshire was not bound to carry or not to carry particular 
lights. The learned judge was of opinion that the Scotia could not avail herself 
of the Berkshire’s disregard of the regulations prescribed by a municipal statute 
of the United States, nor did it make any difference that the same regulations 
were prescribed by the British statute. But he held that those regulations having 
been adopted by nearly all the nations whose ships usually navigated the waters 
where this collision took place, they must be considered the rules of navigation 
and usages of the sea which usually prevailed, and were customarily observed, at 
the time and place of the collision; that the results of the collision must be 
decided according to those rules and usages; he therefore held the Berkshire 
in fault, and dismissed the libel. (3 Am. Law Rev., 582.) The libellants ap- 
pealed. Wooprvrr, J., has now affirmed the decree of the court below, relying 
(though not exclusivi ly) on the position taken by Blatchford, J. He says: “If, 
however, I were in so great doubt that I deemed it unsafe to rest upon the con- 
clusions already stated, there would still remain in support of the decree dismiss- 
ing the libel the ground upon which the decision was placed by the district judge, 
viz., that the Berkshire did not carry the lights prescribed by the Navigation 
Laws of the United States. The absence of the red and green lights, and the 
presence of a white light, in contravention of those laws, actually misled the officers 
of the Scotia into the belief that she was a steamer, which alone is authorized to 
carry a white light. Being thus misled, the officers of the Scotia did just what, 
upon the assumption that she was a steamer, it was her duty todo. As a neces- 
sary result, the collision was solely due to the fault of the Berkshire herself, and 
she cannot therefore recover.” The learned judge says, however, that while 
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agreeing with the District Court in considering the rules prescribed by the navi- 
gation laws as binding in the case, he does not place his conclusion upon the idea 
that the statutes of England and America have become part of the general mari- 
time law, but upon grounds of general equity. He seems inclined to hold it to 
be against the principles of natural justice that an American ship should not be 
required to observe the statutory regulations towards any but vessels of its own 
nation. ‘* It is a more honorable and worthy language to say, if you disregard 
them, and loss is thereby caused, you shall not have a standing in our courts.” 

We have therefore a decision by the District Court that the regulations in 
question have become by usage part of the rules of the sea, and a semble by the 
Circuit Court that vessels, in order to recover damages in collision cases, must in 
all cases conform to the statutory regulations of their own country, and that their 
neglect to do so may be set up as a defence by the other vessel, even if of a differ- 
ent nationality. We say a semble, but the court evidently intended it as some- 
thing more. For practical purposes the two propositions are identical, but from 
a legal point of view they are widely different. Woodrutf, J., admits that his 
view is notin harmony with the English decisions, and does not cite any American 
case to support it. Under these circumstances, and considering the fact tha: the 
point is strictly speaking obiter, we may be permitted to doubt the soundness 
of the doctrine, and to prefer the view taken by Blatchford, J. 


PENNSYLVANIA. 


Unitep States Crrcuir Court. Easrern District or PENNSYLVANIA. — 
Philadeiphia and Reading Railroad Company v. Barnes et al. This case has been 


* supposed to involve the validity of the Act of Congress of July 13th, 1870, con- 


tinuing the United States Income tax to August, 1870. It does not, however, 
touch the constitutionality of that act. The facts were these: The plaintiffs 
declared a dividend on their stock, on December 22d, 1869, as part of their 
income for the year 1869; but the dividend was declared payable on the 17th of 
January, 1870. A return was made, and a tax of five per cent of the amount 
of the dividend was assessed by the assessor of internal revenue, payable March 


“31st, 1870. The tax not being paid, the defendants, who were the collector and 


deputy collectors, proceeded to collect it, together with a penalty of five per cent 
by distress. All this occurred before the passage of the Act of July 15th, 1870. 
The plaintiffs thereupon brought an action of trespass. The defendants pleaded 
the above facts in justification, and the plaintiffs demurred. The Court (Strong 
J.) held, 1st, that under the Act of Congress of June 350th, 1864, as amended, 
no tax could be collected upon dividends declared by railroad companies in 1869, 
but declared payable in 1870; 2d, that, whatever might be the effect of the Act 
of July 13th, it could not impose a penalty for acts done before its passage, and 
which were then lawful; as the plaintiffs were under no obligation at the time ot 
the distress to pay any tax, the distress was illegal, and the subsequent passage 
of the act could not make it legal. Judgment on the demurrer was therefore 
directed against the defendants. Commissioner Delano, in his annual report, 
says that the amount of tax indirectly involved in this decision, is very little less 
than six millions, and that he has taken steps to obtain the opinion of the Supreme 
Court upon the questions in issue. 
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GREAT BRITAIN. 


The gentleman, whose letter we print below, will be in future the regular Eng- 
lish correspondent of the Review. His opportunities for observation of current 
legal events are unusually large. 

Lonvon, Dec. 2d. 
To tue Eprrors or tHE Law Review :— : 

Scarcely any thing worthy of notice has happened in the legal world of England during 
the last three months. The long vacation is but just over, and the absorbing interest 
of the war in France, as well as the more recent excitement respecting the conduct of 
Russia, has thrown domestic affairs into the shade, and prevented that discussion of 
ripening questions which usually precedes the meeting of Parliament. This is no doubt 
the reason why so little attention was paid to the death of the High Court of Justice 
Bill, last August, and why so little has as yet been heard of its prospects next year. 
Although a great majority of the judges, and the leading members of the bar, wel- 
comed the proposal to fuse our Courts of Law and Equity, and have one consolidated 
system of pleading and procedure, it became clear when the reform was regarded 
more closely, that many unforeseen difficulties would arise, and many differences of 
opinion be developed. If a fusion of law and equity procedure means the building 
up of a new system of pleading and process, out of the two very complicated systems 
which now exist side by side in England, combining the merits and avoiding the 
faults of each, it will plainly be a long and formidable task, and one whose principles 
will need to be thoroughly sifted by preliminary discussion and the expression of 
professional opinion. If, on the other hand, it leaves the two systems of practice 
standing, merely uniting the courts under a common name, and laying down a few 
new general rules, it will disappoint the expectations which have been formed, will 
be at best a nominal reform, and may possibly introduce new confusions, and make 
practice even more complicated than at present. It is to be feared that the Lord 
Chancellor had not quite made up his mind last session how much or how little his 
bill was to do, and avoided the difficulty by referring every thing to an unnamed 
committee. This scheme failed, for Parliament not unnaturally refused to commit 
itself to such a leap in the dark, and there is ground for hoping that the same mistake 
will not be committed again. We understand that a Bill will be prepared and brought 
in early in the session, taking the matter up afresh. It will be time enough then to 
discuss details; but what the profession feels now is, that too little pains have been 
taken to investigate the principles on which the work must be done ; and the only way 
of inspiring confidence, will be to commit the construction of a Code of Procedure 
to a commission of conspicuously able and philosophical lawyers, placing at their dis- 
posal, money enough to enable them to secure the services of the best trained among 
younger men, to work under their direction. Parsimony would prove in this case 


the most wasteful policy in the long run; but in England, as in other countries, it is _ 


not easy to make the general public see the necessity of employing the highest talent 
upon such work. Another great projected reform remains at a stand-still. The Digest 
of the Law Commission reported some months ago in favor of beginning at once to 
construct a complete Digest of English case and statute law, Mr. Justice Willes alone 
dissenting, on the ground that it would be wiser to attempt the framing of a Code 
than of a Digest. Having thus reported, the Commission put an end to its own ex- 
istence, and since then nothing has been said officially of the matter. No change has 
taken place in the personnel of the judges since last July, when Mr. Mellish was 
appointed Lord Justice of Appeal in Chancery ; but it is only within the last month 
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that he has taken his seat in that cour leside Lord Justice James, and received 
from his circuit, the Northern, the customary compliment of a public dinner. With 
two such men, the Appeal Court is now a very strong one ; and great satisfaction is 
felt that the experiment of placing a common-law practitioner in a post hitherto filled 
only by equity men should have been tried in the person of Mr. Mellish, whose clear 
and powerful mind had made his opinions more valued, and his arguments more 
weighty, than those of any other common-law counsel of his own or the preceding 
generation. 

Four ecclesiastical suits have just been concluded, which, at any moment but the 
present, would have attracted a good deal of attention. The first of these was against 
Mr. Bennett, a well-known member of the Romanizing party in the Church of Eng- 
land, for alleged heresy in his teaching on the subject of the Eucharist. The Dean 
of Arches condemned his language in one point, but allowed it to pass in others where 
the difference was apparently very slight. ‘The second was a prosecution of a clergy- 
man in Herefordshire, for alleged irregularities of life. The Dean of Arches had 
found him guilty, on the almost unsupported evidence of his domestic servants, and 
had suspended him from his cure for some time. This sentence has now been reversed 
by the Privy Council, with the general approval of the profession and the public. 
The third case is that of the Rev. Mr. Mackonochie of St. Albans, Holborn, a leader 
among the so-called Ritualists, who has been sentenced by the Privy Council to three 
months’ suspension for disobeying their previous monition to abstain from elevating 
the Eucharist. He and his friends consider themselves greatly aggrieved, and pro- 
test more loudly than ever against the subjection of the Church of England to the 
secular authority of the State. 

Lastly comes the case of the Rev. Mr. Voysey, a clergyman in the diocese of York, 
who has for some years been publishing a series of tracts or sermons, entitled The 
Sting and the Stone, in which he has attacked a good many commonly received doctrines 
in rather strong terms. His defence before the Privy Council, which he delivered in 
person, consisted chiefly in an accumulation of passages trom various theological 
writers of note, clergymen of the Church of England, in which doctrines of the most 
opposite types were set forth ; and he argued from their divergence that the liberty 
of opinion allowed within the limits of the Church must be taken to be very wide, 
and wide enough to include his own views, which, it was impossible to deny, were 
opposed to the popular and ordinary interpretation of the Thirty-nine Articles and 
Liturgy. Judgment was reserved by the Privy Council; but very little doubt is felt 
as to what its character will be. Each of these ecclesiastical prosecutions brings out 
more clearly the difficulty of keeping within the same body persons of the most oppo- 
site tendencies in matters of religion ; and a prediction may be ventured that if they 
continue for some years, the party, whichever it may be, which finds itself suffering 
from them, will break away from the Established Church. 

The movement for a comprehensive system of legal education, whose first public 
effort was made at the meeting in Lincoln’s Inn Hall, described in the last number of 
the Law Review, is making satisfactory progress. An executive committee has been 
formed, with Sir Roundell Palmer as chairman, held its first meeting a few days ago, 
and is now busy preparing the heads of a charter, which it is intended to obtain for 
the establishment and incorporation of a Metropolitan School of Law, or Legal Uni- 
versity. This body, it is proposed, shall not only undertake to provide thorough 
and scientific instruction in every branch of law, but also conduct examinations, which 
every candidate for admission to the bar or to the profession of attorney shall be 
required to pass. It is not, however, proposed to claim for it the right of calling to 
the bar, as this now belongs to the Four Inns of Court, powerful corporations, which 
it might be rash to assail; nor yet to intrust it with that jurisdiction over the conduct 
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of the whole profession, which is vested in the judges. But if the scheme succeeds, it 
is very probable that the Inns of Court, whose position is now quite anomalous and 
indefensible, will eventually become absorbed in the new legal university, to which the 
censorial power would then naturally pass. Hitherto the Inns of Court have been rather 
backward in the cause of legal education ; and Lincoln’s Inn in particular, despite the 
exertions of the Chancellor and Sir Roundell Palmer, who are its most conspicuous 
ornaments, maintains a suspicious reserve. But the feeling of the value of better legal 
education, and of the evils which the want of it has produced in England, has grown so 
strong, both among barristers and attorneys, that, with reasonable prudence, the suc- 
cess of the scheme may be considered certain; and Lincoln’s Inn will have more to 
gain than to lose by frankly accepting it. Now, when we are on the eve of attempting 
to digest our law and to draw up a new code of procedure, the need for scientifically 
trained lawyers is peculiarly urgent ; but we have no means here of producing them, 
and when we get one, have to thank nature or the chance of a foreign education 
for it. 

The mention of legal instructions naturally suggests the great, and, indeed, irrepar- 
able loss, which jurisprudence has sustained this autumn by the death of Dr. Von 
Vangerow, of Heidelberg, for many years the most brilliant teacher of Roman law 
whom Germany, or indeed Europe, could boast of. Educated at Marburg, he became 
first a Privat docent and then a professor there; was transferred to Heidelberg 
about five and twenty years ago, and taught there with constantly growing fame and 
popularity till a few months ago, when his health began to fail. He is the author of 
a great number of tracts and detached articles on subjects connected with the civil law, 
and of one elaborate treatise, in three volumes, the Pandecten, an outline of the Roman 
law, with discussions upon a great variety of the more difficult and intricate questions 
which it presents. This is a singularly learned and judicious treatise, written in a 
much more clear and intelligible style than one commonly finds in German authors 
of equal learning. But it is even more in his spoken lectures than in his writings 
that Vangerow’s fame rests. His delivery was animated, his style singularly clear 
and precise, his power of illustration wonderfully fertile. Each lecture, in fact, was a 
highly finished yet perfectly simple speech, where every topic came up in its proper 
order, and every idea was clothed in the most natural and appropriate words. A good 
many American students resorted to his lectures, as well as some English and many 
Scotchmen ; and of those who were privileged to listen to him there can be no one 
who will not hear with regret of the premature close of so bright and useful a career. 
He died at Heidelberg, now almost deserted by its students, in October last, aged 
sixty-two. 
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Satan’s Process. 


To Tue Epitors or tue Law Review: — 

I send you the following nearly literal translation of the so-called Satan’s Process, 
as at once a historical and a theological curiosity, and not uninteresting in a legal 
point of view. The account here given is taken from an elaborate work recently 
published in Germany (1869) by Dr. Gustav Roskoff, Lutheran professor of theology 
in Vienna, entitled “ Die Geschichte des Teufels,” and may be found vol. 1, pp. 349- 
352. However startling it may be to our notions of religious reverence, it was none 
the less, as the author referred to remarks, entirely seriously meant, having been 
prepared and issued under the authority of the Romish church (about the thirteenth 
century), and designed as a mode of inculcating the doctrine of the Atonement. The 
ordinarily misapplied phrase of “the Devil’s Advocate ” is derived from the same 
proceeding, the Advocatus being, not one who defended the Devil personally, but one 
who maintained the title of the latter to an individual human soul when this came 
up for judgment. The student of German literature will be reminded of the similar 
proceeding at the conclusion of the second part of the Drama of Faust. I have 
departed from a literal translation in a few instances where the technical phrases of 
the civil law seemed fairly rendered by common-law terms of equivalent meaning : — 


Similar to the attempt to represent the Atonement in a dramatic form was the development 
of the formal ‘* Satan’s Process” which was worked up on the model of the most approved 
legal precedents. For although the subject was purely theological in its character, yet, be- 
cause of the intimate connection existing in the middle ages between theology and jurispru- 
dence, the form of a legal proceeding came to be given to what was in part popular tradition, 
part religious dogma. 

Indeed even as early as the time of Pope Alexander III. (1159-82) we find, beside the 
other ceremonies attending a canonization, a formal proceeding, to which the Devil was a 
party, appearing by a regularly constituted attorney (Advocatus Diaboli).2 

In the oldest form in which the Satan’s Process has come down to us, the legal student will 
find the mode in which it is conducted to depart widely from the strict rules of law. But as 
the legend in which the defeat of the arch enemy was recounted had long been an established 
tradition, and a certain judicial character had always been infused into the teaching of the 
doctrine of the Atonement, it was easy to give this element further development. The doc- 
trine presenting points for legal deductions by which its lesson was more firmly impressed, 
the course of the story was given more and more a regular legal shape, and at last the dog- 
matic tradition flowered out into a written tractate in which the course of procedure was framed 
on the model of a trial in real life. ‘There is,’ says Stintzing, ‘‘no ground whatever to 
regard this as a satire. Even when the defence of mankind borders on quibbling, it finds 
authority in the traditional dogmatic belief that the craft of the Devil might lawfully be over- 
come by greater craft.”’ 2 


1 Dr. R. Stintzing, ‘Geschichte der populiiren Literatur des Rémisch-kanonischen Rechts 
in Deutschland"? (Leipzig, 1857 , p. 259. 
2 Ib. p. 261. 
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The process as given by Stintzing is as follows: — 

Satan or Mascaron, the attorney of Hell (procurator nequitie infernalis), appears before 
Christ, and demands a judicial hearing against mankind at short notice. Christ, however, 
assigns the case for the following Friday. Satan objects that Friday is a holiday, and there- 
fore the summons invalid. Christ dismisses the objection with the remark, ‘‘ We make the 
laws and give them their authority and not they ours.”’ (Nos jura condidimus et auctoritatem 
damus juribus, non jura nobis.) At the day assigned, Satan appears and is compelled to 
wait until evening for the hearing. When at length the summons is read, no one appears 
(meldet sich) for the human race, and Satan claims a default as he had himself duly appeared 
(verlangt eine Bescheinigung dariiber dass er rechtzeitig erschienen), but mankind on the 
other hand had contumaciously remained absent. But Christ holds that he, by virtue of his 
judicial authority and equity (richterlicher Gewalt und Billigkeit), shall extend the time of 
appearance until the following day; and Satan thereapon becoming abusive, and charging 
him with injustice, is thrust out of Heaven. 

On the following day the Virgin Mary appears as the advocate of the human race; but 
Satan contends that she cannot be an attorney because she is, as a woman, excluded from so 
acting, and is moreover too nearly related to the judge. Notwithstanding this, Christ 
decides in favor of her right to appear. Satan then makes a claim in trover (erhebt eine 
Spolienklage) which he founds on his forcible dispossession of the human race by the Redemp- 
tion. Mary pleads in reply that Hell had no property in man, but was only gratuitous bailee 
(nur Detentor sei) having merely had custody of the human race for God; and that its claim 
lacked at once good faith and title. The claim in trover (Spolienklage) is thereupon overruled. 
Satan then prays for relief from the court in equity (klagt nun petitorisch) claiming the con- 
demnation of mankind, relying on the Fall of Adam (Siidenfall) and the words of Genesis 
‘“*The day on which thou eatest of this tree thou shalt die the death.’’ Mary objects that 
Hell was itself the cause of the Fall and could not derive title from its own wrong (kénne 
aus ihrem eigenen Dolus kein Recht herleiten). Satan answers, even admitting this to be true, 
yet the condemnation of man must take place, “officio judicis’’ [i.e., without regard to the 
title of the claimant] because eternal justice cannot leave any crime unpunished. Mary 
argues that this is an inadmissible departure from the complaint and cause of action (einen 
unzuliissigen Wechsel des Klagegrundes und der Klage), but from her anxiety for mankind 
breaks into tears and lamentation, so that Satan seeing Christ’s heart moved, complains that 
he had at the outset suggested the grievous disadvantage he labored under in having the 
judge’s mother act as attorney for the other side. He then claims that justice requires the 
condemnation of mankind because the fallen angels had been condemned. Mary argues in 
reply that the angels fell through wickedness, but men through the weakness of their nature; 
but prevails finally on the ground that Christ had, by suffering the punishment for mankind, 
satisfied justice, and that the guilt of the Fall was already thereby removed as a matter of 
strict right. Accordingly Satan is at last, to the great joy of the heavenly hosts, compelled 
to withdraw. 


